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OFFICE OF PERSONNEL
MANAGEMENT

5CFR Part 550

Pay Differentials

acency: Office of Personnel
Management.

action: Final rule.

suMmARY: The Office of Personnel
Management (OPM) is adopting as final
its interim regulation pertaining to
hazard /physical hardship duty pay for
employees participating in
environmental thermal-chamber tests.
The interim regulation established a 25
percent pay differential for General
Schedule employees participating in
these tests. This rule is required by
Public Law 88-512, which established
hazardous duty pay for General
Schedule employees.
EFFECTIVE DATE: March 30, 1989,
FOR FURTHER INFORMATION CONTACT:
Don Paquin, (202) 632-7858.
SUPPLEMENTARY INFORMATION: On
September 21, 1988, OPM published an
interim regulation in the Federal
Register (53 FR 183) which established a
hazard/physical hardship pay
differential category for General
Schedule employees exposed to the
physical hardships and hazards of
environmental thermal-chamber tests,
The pay differential was sct at 25
percent. The interim regulation was
effective as of May 4, 1988.

No comments were received during
the comment period.

E.0. 12291, Federal Regulation

l.have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.
Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on a

substantial number of small entities
because it is a change which affects
only employees of the Federal
Government.

Accordingly, the interim regulation
amending Appendix A to Subpart I, Part
550, 5 CFR, that was published at 53 FR
183 on September 21, 1988, is adopted as
a final rule without change.

U.S. Office of Personnel Management.
Constance Horner,

Director.
[FR Doc. 894618 Filed 2-27-89; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 88-158

Imported Fire Ant Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Interim rule.

SUMMARY: We are amending the
imported fire ant quarantine and
regulations by quarantining the state of
Tennessee, and by designating all or
portions of the following as generally
infested areas: two counties in
Tennessee, one county in Arkansas, six
counties in Mississippi, and three
counties in Texas.

This action expands the regulated
areas and imposes certain restrictions
on the interstate movement of regulated
articles. It is necessary to prevent the
artificial spread of the imported fire ant.
DATE: Interim rule effective February 28,
1989. Consideration will be given only to
comments postmarked or received on or
before May 1, 1989.

ADDRESSES: Send an original and two
copies of written comments to Helene R.
Wright, Chief, Regulatory Analysis and
Development, PPD, APHIS, USDA,
Room 866, Federal Building, 8505
Belcrest Read, Hyattsville, MD 20782.
Please state that your comments refer to
Docket Number 88-158. Comments
received may be inspected at USDA,
14th and Independence Avenue SW.,
Room 1141—South Building,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays.

FOR FURTHER INFORMATION CONTACT:
Eddie Elder, Chief Operations Officer,
Domestic and Emergency Operations,
PPQ, APHIS, USDA, Room 643, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-8247.

SUPPLEMENTARY INFORMATION:

Background

The imported fire ant quarantine and
regulations (contained in 7 CFR 301.81 et
seq., and referred to below as the
regulations) restrict the interstate
movement of regulated articles from
regulated areas in designated states to
prevent the artificial spread of the
imported fire ant. The imported fire ant
(Solenopsis spp.) is an insect that
interferes with farming operations, can
cause damage to certain crops, and is a
pest of livestock, pets, and people in
rural and urban areas. Before
publication of this document, the
quarantined states included: Alabama,
Arkansas, Florida, Georgia, Louisiana,
Mississippi, North Carolina, Oklahoma,
Puerto Rico, South Carolina, and Texas.

Under the regulations, an area is
designated as a regulated area if the
imported fire ant has been found there,
or if reason exists to believe the
imported fire ant is present there.

Regulated areas are designated as
either generally infested areas or
suppressive areas. Suppressive areas
are those areas where eradication of the
imported fire ant is being undertaken as
an objective, Generally infested areas
are all other regulated areas.

Restrictions are imposed on the
interstate movement of regulated
articles from regulated areas to prevent
the artificial movement of the imported
fire ant into noninfested areas, and to
prevent further infestation of
suppressive areas.

Quarantined States; Designation of
Areas as Generally Infested Areas

We are amending § 301.81(a) of the
regulations by adding Tennessee to the
list of guarantined states. We are also
amending § 301.81-2a by designating all
or portions of the following counties as
generally infested areas: Hardin and
McNaire Counties in Tennessee; Lincoln
County in Arkansas; Benton, Lafayette,
Marshall, Panola, Tallahatchie and Tate
Counties in Mississippi; and Hopkins,
Llano and Mason Counties in Texas.
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See the rule portion of this document
for specific descriptions of the newly
designated infested areas.

This action is necessary because
surveys conducted by inspectors of the
United States Department of Agriculture
and officials of state agencies have
established that the imported fire ant
has spread to these areas. Eradication of
the imported fire ant is not being
undertaken as an objective in these
areas, and therefore, as an emergency
measure, we are adding them to the list
of imported fire ant generally infested
areas.

Emergency Action

James W. Glosser, Administrator of
the Animal and Plant Health Inspection
Service, has determined that a situation
exists that warrants publication of this
rule without prior opportunity for public
comment, Because the imported fire ant
could be spread artificially to
noninfested areas of the United States, it
is necessary to act immediately to
control its spread.

Since prior notice and other public
procedures with respect to this interim
rule are impracticable and contrary to
the public interest under these
conditions, there is good cause under 5
U.S.C. 553 for making this interim rule
effective upon publication of this
document in the Federal Register. We
will consider comments postmarked or
received within 60 days of publication.
A final rulemaking document discussing
any comments received and any
amendments we make to this interim
rule as a result of these comments will
be published in the Federal Register.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it is
not a “major rule.” Based on information
compiled by the Department, we have
determined that this rule will have an
effect of less than $100 million; will not
cause a major increase in costs or prices
for consumers, individual industries,
federal, state, or local government
agencies, or geographic regions; and will
not cause a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

For this action, the Office of
Management and Budget has waived its
review process required by Executive
Order 12291.

This action affects the interstate
movement of regulated articles from

specified areas in Arkansas, Mississippi,
Tennessee and Texas. Thousands of
small entities move these articles
interstate from these states, and many

. more thousands of small entities move

these articles interstate from other
states.

However, based on information
compiled by the Department, we have
determined that approximately 33 small
entities within the newly regulated
areas move articles interstate from the
specified areas in those states. Further,
the overall economic impact from this
action is estimated to be approximately
$3,000.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
state and local officials. (See 7 CFR
3015, Subpart V.)

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Imported
fire ant, Plant diseases, Plant pests,
Plants (Agriculture), Quarantine,
Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

Accordingly, 7 CFR 301.81 is amended
as follows:

1. The authority citation for Part 301
continues to read as follows:

Authority: 7 U.S.C. 150bb, 150dd, 150ee,

150ff, 161, 162, and 164-167; 7 CFR 2.17, 2.51,
and 371.2(c),

§301.81 [Amended]

2. Section 301.81, paragraph (a) is
amended by adding “Tennessee,"”
immediately after “South Carolina.”

§301.81-2a [Amended]

3. Section 301.81-2a is amended by
adding the following areas for
Mississippi, Tennessee, and Texas:

§ 301.81-2a Regulated areas; suppressive
and generally infested areas.

* . * . *

Mississippi
(1) Generally infested areas.
. - L * *

Tate County. That portion of the county
lying east of the west line of R. 7 W.

Tennessee

(1) Generally infested areas.

Hardin County. That portion of the county
south U.S. Highway 64.

MecNairy County. That portion of the
county south of U.S. Highway 64.

MecNairy County. That portion of the
county south of an imaginary line from the
point where U.S. Highway 64 enters the east
side of the county from Hardin County to the
point where U.S. Highway 84 exits the west
side of the county at the Hardeman County
line.

(2) Suppressive areas, None,

Texas
(1) Generally infested areas.

~ » - - -

Hopkins County. The entire county.

id - * - *

Mason County. The entire county.
- - - * *

4. Section 301.81-2a is amended further by
revising the entries for the following counties
in Arkansas, Mississippi, and Texas to read
as follows:

* * * * *

Arkasas
(1) Generally infested areas.

- - - A -

Lincoln County. That portion of the county
south of south line T. 8 S. and west of State
Road 81, including all of the incorporated city
limits of Star City.

- - * - .

Mississippi
(1) Generally infested areas.

- - * - -

Benton County. The entire county.

- - * * *

Lafayette County. The entire county.
- - * " »

Marshall County. That portion of the
county lying south of the north line of T. 4 5.
» - - " »

Panola County. That portion of the county
lying east of the west line of R. 7 W,

* - - L *

Tallahatchie County. That portion of the

county lying east of the west line of R. 2 W.

b - - - .

Texas
(1) Generally infested areas.

* - - - -

Llano County. The entire county.

- - * - L
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Done at Washington DC, this 23rd day of
February 1989.

James W. Glosser,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 89-4625 Filed 2-27-89; 8:45 am]
BILLING CODE 3410-34-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 2

Informal Hearing Procedures for
Materials Licensing Adjudications

AGENCY: Nuclear Regulatory
Commission.
ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is amending its regulations
to provide rules of procedure for the
conduct of informal adjudicatory
hearings in materials licensing
proceedings. The Atomic Energy Act of
1954 requires that the NRC afford an
interested person, upon request, a
"hearing,” in any proceeding for the
granting, suspending, revoking, or
amending of an NRC license, including a
license involving source, byproduct, and
special nuclear materials. The
Commission previously has determined
that the “hearing” provided for a
materials licensing proceeding need not
encompass all the procedures in NRC
regulations that currently govern more
formal adjudications for the licensing of
reactor facilities. Rather, the
Commission has determined that, in
most instances, an informal hearing with
an opportunity to present written views
is sufficient to fulfill this requirement.
The final rule prescribes the procedures
tnat would govern these informal
proceedings.

EFFECTIVE DATE: March 30, 1989.

FOR FURTHER INFORMATION CONTACT:
Paul Bollwerk, Senior Attorney, Office
of the General Counsel, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, Telephone: (301) 492-1634.
SUPPLEMENTARY INFORMATION:

I. Background

On May 29, 1987 (52 FR 20089-20096),
the Nuclear Regulatory Commission
published in the Federal Register
proposed amendments to its Rules of
Practice (10 CFR Part 2) that would
specify the particular procedures
applicable to informal adjudicatory
hearings. In accordance with section
189a of the Atomic Energy Act of 1954
(AEA) (42 U.S.C. 2239(a}), informal
hearings are conducted upon the request
of any person whose interest may be

affected by a nuclear materials licensing
proceeding. Kerr-McGee Corp. (West
Chicago Rate Earths Facility), CLI-82-2,
15 NRC 232 (1982), aff'd sub nom. City of
West Chicago v. NRC, 701 F.2d 632 (7th
Cir, 1983) [both hereinafter referred to as
West Chicago). On July 24, 1887, the
date for submitting comments on the
proposed rule was extended to August
28, 1987 (52 FR 27821).

As proposed, the informal hearing
procedures differ substantially from the
existing regulations in 10 CFR Part 2,
Subpart G that govern the conduct of
NRC formal, trial-type adjudications.
Specifically, the presiding officer is to
receive and to make his or her
determination based solely upon a
“hearing file” compiled by the NRC
staff, which need not be a party to the
proceeding, and written presentations
by the parties. There would be no
discovery. Only if the presiding officer
found that the written presentations
were insufficient to create an adequate
record would oral presentations be
permitted. Any examination of those
making oral presentations would be
limited strictly by the presiding officer.
The type of cross-examination by the
parties that generally is permitted in
formal adjudications would be
prohibited. Essentially, the informal
hearing is designed to elicit information
and resolve issues primarily through
inquiry by the presiding officer rather
than through an adversarial
confrontation between the parties. As a
consequence, the presiding officer has
broad discretion in controlling the
manner in which the issues raised by
the parties are to be explored.

II. Comments and Commission
Responses

The Commission received twelve
letters of comment representing a broad
spectrum of interested persons.
Commenters included private
corporations that hold NRC materials
licenses, a trade association
representing companies holding NRC
materials licenses, private counsel that
represent NRC reactor and materials
licensees, public interest groups, a local
governmental entity, and an individual
member cf the public. Seven of the
commenters expressed general support
for the proposed rules and provided
specific comments and suggestions on
particular pravisions. Three commenters
opposed the rules as providing
insufficient precedural protecticns for
intervening parties. Two other
commenters opposed the rules as
unnecessarily formalizing the hearing
process for materials licensing
adjudications. A review of the specific

comments and the Commission's
responses to those comments follows.

A. General Comments
1. Hearing Procedures Are Too Formal

Several commenters who are
materials licensees or who represent
materials licensees expressed concern
that the proposed informal procedures
were unnecessary or too formal. One
commenter suggested that, given the
small number of materials licensing
hearing requests received by the
Commission over the past several years,
the Commission need only continue its
present practice. That practice, which
has been in effect since the first
informal hearing in the 1982 West
Chicago proceeding, is to issue an order
in response to each materials licensing
hearing request that establishes the
procedures governing that informal
hearing. The Commission disagrees. Its
practice of issuing individual orders has
allowed the agency to gain valuable
practical experience in conducting
informal adjudications, experience that
is reflected in the provisions of this final
rule. The small number of hearing
requests explains in part the delay in the
Commission's promulgation of this final
rule in that it has taken longer to gain
the relevant experience that has guided
it in formulating appropriate procedures.
However, it ultimately is not a sufficient
counterweight to the prudent
observation of the United States Court
of Appeals for the Seventh Circuit in its
West Chicaga decision, 701 F.2d at 645,
that the interests of all concerned in the
hearing process are better served if the
agency formulates regulations that make
it clear what procedures will apply to all
informal proceedings. This is
particularly so given the large number of
materials licensing actions the
Commission takes each year that
potentially are subject to hearing
requests.

This commenter also asserted that the
proposed informal procedures should
not be adopted because the adjudicatery
format is not suited to the resolution of
technical questions and, in any vent, the
existence of two sets of procedures, one
for informal proceedings and one for
formal proceedings, inevitably will lead
intervenors to complain that their
allegations require the use of the more
extensive formal procedures. Regarding
the issue of the suitability of
“adjudicatory” procedures, the
commenter appears to be questioning
the advisability of using a trial-type,
adversary format, as opposed to more
legislative-type, informal procedures, to
resolve technical disputes. In its
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proposed rule, however, the Commission
has sought to strike a necessary balance
between these two poles. Recognizing
that interested persons within the
meaning of AEA section 189a are
statutorily afforded the status of
“parties” with an opportunity to
participate in a hearing.! the rules allow
participation though written and, in
limited circumstances, oral submissions
by which a challenged licensing action
can be supported or opposed. On the
other hand, cognizant that these
materials licensing hearings need not
adhere to the Administrative Procedure
Act's (APA) adversary trial model set
forth in the formal hearing provisions of
5 U.S.C. 556-557, the Commission has
attempted to enhance the role of the
presiding officer as a technical fact
finder by giving him or her the primary
responsibility for controlling the
development of the hearing record
beyond the initial submissions of the
parties. Further, the Commission does
not believe that the mere existence of a
set of informal procedures will lead to
an erosion of the distinction between
formal and informal proceedings or lead
to undue confusion about when the use
of either type of proceeding is
appropriate. See generally Sequoyah
Fuels Corp. (Sequoyah UF6 to UF4
Facility), CLI-86-17, 24 NRC 489 (1986)
{Commission declines to accept
presiding officer's suggestion to convert
informal hearing to formal proceeding).

2. Hearing Procedures are Too Informal

In contrast to the comments discussed
above, several individuals and public
interest groups asserted that the
Commission’s proposed informal
procedures were too "informal." In
particular, these commenters decried the
failure of the rules to provide for
discovery or for wide-ranging cross-
examination by parties to the
proceeding.

Parties generally have no right to
discovery even in APA “on the record”
hearings, unless discovery procedures
are authorized by agency regulations.
Further, because the Commission is not
required to conduct an APA “on the
record” hearing in a materials licensing
case, the parties in these cases have no
right to cross-examination under the
Commission’s “on the record" hearing
procedures in 10 CFR Part 2, Subpart G.
Nor does the Commission believe these
measures are necessary to afford the

! Because an interested person has a statutory
right to request and receive a hearing on those
materials licensing actions specified in AEA section
189a, the Commission cannot, as one licensee
appeared to suggest, simply decline to convene any
materials licensing hearings.

parties a full and fair hearing. Although
there is no discovery, the proposed rules
do provide that the NRC staff is to
create and update a hearing file
consisting of the materials relevant to
the licensing proceeding, including the
application and any amendments to the
application, any environmental :
assessment or impact statement, and
any NRC report or correspondence
between the NRC and the applicant
relating to the application. In addition, if
an oral presentation is found by the
presiding officer to be an appropriate
aid to fact-finding, the presiding officer
is given the authority to pose to
witnesses questions that have been
suggested by the parties, This is not the
type of cross-examination usually
associated with formal adjudicatory
proceedings, as is described in more
detail in the discussion that follows:
nonetheless, it still provides the parties
in the context of this more informal
proceeding with an opportunity to raise
questions with the presiding officer
about a witness' testimony.

B. Comments Relating to Specific
Provisions of the Proposed Rule

1. Proposed § 2.1201—Scope of
Proceeding

One Commenter has raised two
concerns about § 2.1201 of the proposed
rule, which describes those materials
licensing actions for which informal
hearings are provided. This commenter
pointed out that in previous instances
involving a request under 10 CFR 20.302
for agency approval of proposed
procedures for the disposal of very low-
level radioactive waste not covered by
10 CFR Part 61, the Commission has
authorized the use of informal hearing
procedures and suggested this does not
appear to be covered by proposed
§ 2.1201. An authorization under
§ 20.302, which is not referred to
specifically in § 2.1201, generally comes
about as an amendment to an existing
byproduct, source, or special nuclear
material license issued under Part 30, 40,
or 70. As an amendment for
authorization to dispose of materials
held under an existing materials
licenses, rather than a request for a
license to operate a waste disposal
facility under 10 CFR Part 61, this
authorization clearly falls within
§ 2.1201. The same would be true of
various other Part 20 authorizations,
which relate to a license issued under
Part 30, 40, or 70. E.g., 20.105(a).
Accordingly, no specific reference is
required in § 2,1201 to cover these
authorizations.

This commenter also suggested this
provision is too broad because it states

that formal hearing procedures are
applicable to those adjudications
instituted in response to a notice of
proposed action issued under 10 CFR
2.105(a)(7) for “any cther license or
amendment as to which the Commission
determines that an opportunity for a
public hearing should be afforded.”
However, as the Commission’s West
Chicago decision makes clear, the notice
of proposed hearing referenced in

§ 2.105(a)(7) is one that is issued when
the Commission has determined the
public interest requires a formal hearing,
West Chicago, 15 NRC at 244-46.
Accordingly, the provision correctly
reflects that hearings commenced in
response to a notice of proposed action
issued under § 2.105{a)(7) will, in
accordance with § 2.700, be conducted
under the formal hearing procedures of
Subpart G.

2. Proposed § 2.1203—Docket, Filing,
and Service

Section 2.1203 establishes the
administrative requirements for the
docket and the filing and service of
documents in each proceeding. One
commenter recommended that the rule
set out requirements for documents in
terms of size, signatures, numbers of
copies, etc. A new paragraph (c)
implements this suggestion. The
provisions of § 2.711 relating to the
extension and reduction of time limits
are referenced in paragraph (d).

This commenter also suggested that
this section incorporate the
requirements of § 2.712 relating to
service of documents. The proposed
§ 2.1203(d), which leaves it up to the
presiding officer in the first instance to
set any rules for service of documents,
was intended to add to the informality
of the proceedings. After further
consideration, however, the Commission
concludes that establishing rules for
routine matters such as document
service contributes to the efficient
conduct of the proceeding for both the
parties and the presiding officer.
Accordingly, the Commission has added
language to that paragraph, which is
now designated as (e), referencing the
requirements of § 2.712.

3. Proposed § 2.1205—Request for a
Hearing; Petition for Leave to Intervene

This provision, which describes how a
request for a hearing or a petition to
intervene is to be lodged und treated by
the agency, was the subject of a number
of comments that are discussed below
according to subject matter.

a. Notice of materials licensing
actions/timing of hearing requests. In
the proposed rule, the Commission
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described its long-standing practice of
limiting Federal Register notice for the
thousands of material licensing
applications it receives annually to
those that are significant. For those
applications for which no Federal
Register notice is published, proposed

§ 2.1205(c) provided that a hearing
petition would be considered timely if
filed within thirty days after the
petitioner receives actual notice of a
licensing action or within one year after
completion of the agency action,
whichever occurs first. Section 2.1205(c)
also declared any petition filed beyond
this period would be considered timely
only upon a showing of exceptional
circumstances. In response, several
commenters asserted that the agency’s
notice practice was improper and urged
that Federal Register notice be given for
each materials license application
received. Other commenters, principally
materials licensees or their legal
counsel, challenged the provisions
allowing timely hearing petitions to be
filed up to one year after the licensing
action and permitting subsequent
petitions upon an “exceptional
circumstances” showing, Allowing up to
one year to file a challenge leaves
licensed activities under an unnecessary
cloud, they assert. Instead, the period
for filing should be shortened to 120
days or less. Also, they contend, the
exceptional circumstances provision
should be deleted in favor of a provision
that mandates that after the period for
filing a petition expires the appropriate
challenge to a licensing action is to file a
petition for enforcement or other
appropriate relief under 10 CFR 2.208.

The Commission continues to believe
that its present practice regarding
Federal Register notice for materials
licensing applications comports with all
applicable legal requirements and, under
the circumstances, is appropriate in
terms of the allocation of agency
resources. As noted in the proposed
rule, the Atomic Energy Act does not
require that any notice be given of a
materials licensing action. Given the
lack of any constitutional right to a
hearing in the usual materials licensing
case, see West Chicago at 645, the
Commission does not agree with the
argument that there is a general
constitutional right to notice of the
opportunity for such a hearing.?

Further, the publication of notices for
all materials licensing activities cannot
be justified as a judicious use of limited
agency resources. Under present
practice, notice is given of significant

* As explained below, notice is given of those
particular materials licensing actions that are more
significant.

materials licensing actions through a
Federal Register notice relating to the
receipt of the application or to NRC
environmental findings relating to the
licensing request (e.g., a negative
declaration of the need to prepare an
envircnmental impact statement). Also,
those persons truly interested in a
particular materials licensee's activities
can keep abreast of pending matters by
periodically contacting appropriate NRC
headquarters or regional personnel for
information concerning the license. With
these vehicles in place for providing the
public with information concerning
materials licensing actions, the
Commission does not believe it is
necessary or prudent to expend the
substantial additional agency resources
that would be needed to publish notices
in the Federal Register for each of the
approximately five thousand materials
licensing actions the agency takes on
average every year. See NRC 1987
Annual Report at 73. In addition to the
staff resources that would be required to
prepare the notices, the NRC staff
estimates that it would cost in excess of
one hundred thousand dollars annually
simply to pay the cost of publishing
notices in the Federal Register for all
these actions. The Commission also
finds the alternative notice suggestion
made by one commenter unacceptable.
Similar or higher costs to the agency
could be expected if the agency
published notices in local newspapers.

On the related question of the timing
of a hearing request when there is no
Federal Register notice, the Commission
agrees with the comments that a lesser
period of time may be appropriate for
accepting hearing requests as timely.
Balancing the interests of materials
licensees in prompt closure for potential
licensing action challenges against the
public interest in allowing a reasonable
opportunity for “interested persons” to
avail themselves of their section 189a
hearing right, we find that allowing an
initial hearing request to be filed for a
period of six months after a materials
licensing action not noticed in the
Federal Register is appropriate.

The Commission does not agree with
the comment that any hearing request or
petition to intervene filed after the six-
month period should be treated only as
a petifion under 10 CFR 2.206. In
determining under what circumstances
the agency will entertain a late-filed
petition, consideration undoubtedly
must be given to the fact that the
hearing provisions in the Atomic Energy
Act suggest a congressional policy
fostering a degree of citizen
participation in specified types of
nuclear licensing proceedings. See Long

Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-743, 18
NRC 387, 396 n.37 (1983). On the other
hand, it is apparent that whether to
provide for further admission of late-
filed petitions and the terms under
which they will be admitted ultimately
is a matter committed to the agency’s
discretion.

In most instances, materials licensing
actions do not involve substantial
hazards to public health and safety.
After weighing the matter carefully, we
have concluded that, in the context of
materials licensing, considerations of
regulatory finality counsel that the
Commission place a heavy burden upon
those who wish to institute a hearing
proceeding more than six months after
the agency has approved the applicant's
request for licensing action. Therefore,
to avoid the litigation of stale claims, in
lieu of the reference in § 2.1205(c) to the
grant of a late-filed initial hearing
petition on a showing of “exceptional
circumstances' and the language of
§ 2.1205(k) that provided for the use of
the formal hearing late-filed petition
factors in § 2.714(a)(1), the Commission
has substituted new language in
§ 2.1205(k). The paragraph now states
that to gain admission of a late-filed
request, whether an initial request or a
petition to intervene, the requestor or
intervenor will have the heavier burden
of establishing that (1) the delay in filing
the hearing request or intervention
petition was excusable; and (2) the grant
of the hearing request or intervention
petition, which institutes a hearing
proceeding to explore the efficacy of the
agency's licensing action, will not cause
undue prejudice or injury to any
participant to the proceeding, including
the applicant and the NRC staff if the
staff chooses to be a party. Essentially,
the paragraph requires that the
requestor or petitioner demonstrate that
the well-established doctrine of “laches”
would not bar the institution of a
proceeding. Additionally, this provision
has been revised to state that any
untimely hearing request or intervention
petition that cannot overcome this
laches bar will be referred for
disposition in accordance with 10 CFR
2.206.

Also on the subject of notice, one
commenter suggested that the
Commission clarify the meaning of
§ 2.1205(c)(1) to make it clear that the
first Federal Register notice relating to a
materials licensing application,
including a notice about activities under
the National Environmental Policy Act,
triggers the thirty-day period within
which a hearing request must be filed in
order to be timely. The Commission has
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done so, The Commission would add
that, in response to the suggestion of one
commenter, it has revised the rule to
state that for an initial Federal Register
notice regarding a particular application
or licensing action, the notice must
include a statement that the opportunity
for a hearing exists under the
procedures set forth in Subpart L.

In addition, this commenter requested
that the provisions of § 2.1205(c)(2)
concerning “actual notice” be changed
to indicate that timeliness
determinations will be based on
whether the petitioner either knew or
should have known of the pending
licensing application or action. A finding
that the petitioner should have known
would be based upon such factors as
newspaper accounts. The Commission
declines to adopt this suggestion. If a
Federal Register notice has not been
published, a determination about
whether and when a petitioner
otherwise had actual notice should be
based upon the petitioner's particular
factual situation rather than
presumptions about what other than
Federal Register publication provides
constructive notice, as the commenter
seems to contemplate. Moreover, to aid
in making that determination the
Commission has, as the same
commenter suggested, provided in
paragraph (d) to this section that the
request for a hearing should detail the
circumstances that establish, in
accordance with paragraph (c), that the
request is timely. With that information,
as well as any answer from the
applicant or the NRC staff (if it
participates as a party), and any
additional information requested from
the participants, a presiding officer
should be able to make an informed
determination about when a petitioner
(which in the case of partnership,
corporation, or unincorporated
association would include its directors,
officers, and any members duly
authorized to represent it) had actual
notice. We note that under § 2.1205(j)
the additional requirement of a showing
of timeliness also would ordinarily
apply to those seeking to intervene
pursuant to a Federal Register notice of
hearing. These intervenors would
ordinarily have to show that they did
not have actual notice of the licensing
action prior to the notice of hearing.

b. Standing. Paragraph (g) of proposed
§ 2.1205 states that in determining
whether a particular petitioner has
standing to participate in an informal
adjudication, the presiding officer is to
consider whether the judicial standard
for standing is met. The presiding
officer's determination is to be based

upon the standards that are enunciated
in § 2.714 for formal adjudications. The
Commission indicated that the standing
decision should be based upon an
analysis of the particular material that
was the subject of the licensing action
and not the “fifty-mile radius” rule that
had developed with respect to power
reactor licensing proceedings. (52 FR at
20080). Several commenters agreed with
the Commission’s rejection of the fifty-
mile standard for materials licensing.
One commenter went on to suggest that
instead the Commission should create a
presumption that anyone residing (and
presumably working) outside of a five-
mile radius of the site where the nuclear
materials in question are possessed
does not have standing. The
Commission rejects this suggestion. The
standing of a petitioner in each case
should be determined based upon the
circumstances of that case as they relate
to the factors set forth in paragraph (g).

¢. Litigation subject matter. At the
suggestion of a commenter, the
Commission has added language to
paragraph (g) indicating that in addition
to making a standing determination with
respect to granting a hearing petition, or,
by reason of its incorporation in
paragraph (j), an intervention petition,
the presiding officer should rule upon
whether the petitioner desires to litigate
matters that are germane to the
proceeding and whether the hearing
request is timely. Further in this regard,
to clarify exactly what information a
petitioner must supply in its hearing or
intervention request, the Commission
has revised paragraph (d) to state that
the petitioner must provide a concise
statement of the areas of concern the
requestor desires to raise at the hearing.
This statement of concerns need not be
extensive, but it must be sufficient to
establish that the issues the requester
wants to raise regarding the licensing
action fall generally within the range of
matters that properly are subject to
challenge in such a proceeding. It should
be added that a similar requirement has
been provided for those who wish to
request nonparty participation status
under § 2.1211(b).

d. Intervention. Section 2.1205(i) of the
proposed rule states that if a request for
a hearing was granted and no previous
Federal Register notice has been
published, a notice of hearing is to be
put in the Federal Register that, among
other things, will indicate that any
additional hearing requests relating to
the licensing proceeding should be filed
within thirty days. One commenter has
suggested that this should be changed
simply to a reference to paragraph (c) of
the same section, which provides for the

filing of hearing requests, so as not to
“encourage” additional hearing
demands. The Commission disagrees
with this comment because it
misconstrues the purpose of this
provision. In instances when a Federal
Register notice previously has not been
issued relating to a materials licensing
action, once a hearing request regarding
that action has been received and
granted, it is in the agency's interest fo
ensure that only one proceeding need be
conducted. The purpose of this provision
is to provide constructive notice to all
interested persons of the date by which
any further hearing requests must be
filed, thereby cutting off any
intervenor's later assertion of timeliness
based upon lack of actual notice.

Citing previous Licensing Board
practice in individual informal
proceedings, see, e.g., 51 FR 8920; March
14, 1586, one commenter also suggested
that the rules provide the presiding
officer with the authority to require that
a petition to intervene must include
particular information on the
intervenor's concerns about the
materials licensing action, like that
required by § 2.1233 for the intervenor's
written presentation. This type of
requirement likely is not practicable
under the present regulatory scheme.
Under the Licensing Board's practice
(which the comments of this and other
commenters regarding the creation of a
hearing file make it apparent they
disliked), the applicant was responsible
for assembling a hearing file and making
it available to potential intervenors
“immediately” upon the receipt of the
notice granting an initial hearing
request. As the Licensing Board's
notices make clear, immediate action
was necessary to allow additional
intervenors to file a detailed petition/
initial written presentation within thirty
days. 51 FR at 8921, March 14, 1988. As
is discussed infra, the present scheme
gives the NRC staff the duty of
compiling the hearing file within thirty
days of the grant of an initial hearing
request, the same period of time within
which any intervenor must file a
petition. It would not be equitable to
require an intervenor to file its written
presentation setting forth all its
concerns without access to the hearing
file. Of course, the intervenor is required
to identify the areas of concern it wishes
to raise in the proceeding, which will
provide the presiding officer with the
minimal information needed to ensure
the intervenor desires to litigate issues
germane to the licensing proceeding and
therefore should be allowed to take the
additional step of making a full written
presentation under § 2.1233.
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e. Staff licensing action during
pendency of a hearing. In explaining its
proposed rule. the Commission declared
that after weighing the private and
governmental rights involved, it
concluded it would not require the
completion of any requested hearing
before the NRC staff could take the
licensing action requested by the
applicant. Section 2:1205(1)
memorializes this determination.
Although one commenter questioned
this conclusion, the Commission
continues to believe that it has struck
the appropriate balance, particularly
since a process has been provided in
§ 2.1263 whereby the staff's action can
be stayed, if appropriate.

Another commenter declared that the
Commission should revise the language
of paragraph (1) to indicate that the
staff, rather than “need not” delay in
issuing the license, is obligated to
proceed in the absence of a stay. The
Commisgsion declines to adopt this
suggestion. The purpose of this
provision is to indicate that in the face
of a hearing request it was permissible
for the staff to proceed to actin a
particular proceeding if, in its judgment,
the action was appropriate. As indicated
previously, the Commission certainly
contemplates that when the staff is able
to reach a positive conclusion about the
safety and environmental consequences
of a proposed licensing request, it will
take action despite a pending hearing
request. The determination about
whether or not it is appropriate to
proceed with a particular licensing
action prior to the conclusion of the
proceeding before the presiding officer
is left to the NRC staff, based on its
technical and administrative judgment.

4. Proposed § 2.1209—Presiding Officer's
Powers

One commenter questioned whether
two of the powers afforded presiding
officers by § 2.1209 are appropriate. The
first of these is the power under
paragraph (d) to certify issues to the
Appeal Board. We have concluded it is,
for the reasons discussed more fully
infra. The other is the power to
subpoena documents or witnesses
afforded by paragraph (h). This is
improper, the commenter declares,
because it would invite discovery
requests, The Commission does not
agree. The purpose of this provision is to
make it clear that the presiding officer
has the authority under AEA section
161c, 42 U.S.C. 2201(c), to issue a
subpoena for documents or witnesses if,
in the course of conducting the
proceeding, he or she determines that
the information is necessary for the full
and fair exploraticn of the issues

involved and finds that the information
will not be supplied voluntarily. The
issuance of such an order is solely
within the power and discretion of the
presiding officer. Therefore, contrary to
the commenter's suggestion, there is no
need for the procedures that govern
subpoena requests as in formal hearings.

5. Proposed § 2.1211—Nonparty
Participation

As in formal hearings, the
Commission has provided for nonparty
participation in informal adjudications
by “interested” state and local
governments and by limited appearance
statements for interested groups and
individuals. One commenter protested
that the statement in § 2.1211(a) that “[a]
limited appearance statement is not to
be considered part of the decisional
record” is evidence of the undue
restraints being placed upon public
participation in informal adjudications
compared to formal hearings. This
language, however, is merely a
restatement of the practice followed in
formal proceedings with respect to
limited appearance statements.

Other commenters suggested that
paragraph (b) concerning participation
by interested state and local
governments be revised to include a
standing requirement and to mandate
that these entities request permission to
participate within thirty days of the
grant of a hearing request. The
Commission declines to adopt the first
suggestion. As in formal adjudications
under § 2.715(c), there is no formal
“standing” requirement for “interested
state” participation in informal hearings;
those state and local governmental
entities that can demonstrate a
cognizable interest in the licensing
proceeding should be allowed to
participate under § 2.1211(b). See Exxon
Nuclear Co. (Nuclear Fuel Recovery and
Recycling Center), ALAB—447, 6 NRC 873
(1977).

On the other hand, as Commission
precedent relating to formal proceedings
suggests, interested governmental
entities that do seek to come into a
proceeding generally must comply with
any rules relating to timely intervention.
See Cleveland Electric Hluminating Co.
(Perry Nuclear Power Plant, Units 1 & 2),
CLI-86-20, 24 NRC 518 (1986). As a
consequence, the Commission has
added language to § 2.1211(b) declaring
that in instances in which Federal
Register notice has been given under
§ 2.1205(c)(1), a request for § 2.1211(b)
participation must be filed within thirty
days of an order granting a request for a
hearing. Alternatively, if no notice has
been issued, the request for
participation must be filed within thirty

days of the notice of hearing issued
under § 2.1205(i). By adding these
specific provisions relating to the time of
§ 2.1211(b) participation requests, the
Commission intends to ensure that all

§ 2.1211(b) participants becume involved
in the proceeding from its inception,
thereby maximizing their participation
while minimizing the possibility for later
delay.

6. Proposed § 2.1231—Hearing File

Unique to the informal proceeding is
the hearing file that is required by
§ 2.1231. That file is to be compiled by
the NRC staff and provided to the
presiding officer, the applicant, and all
parties and § 2.1211(b) participants to
the proceeding. It is to consist of the
application for licensing action and any
amendment to the application; any NRC
safety, environmental, or other reports
relating to the application; and any
relevant correspondence between the
NRC and the applicant. Commenters
raised questions about how and when
the file is to be made available to those
involved in the proceeding and about
the protections that would be afforded
to proprietary and other sensitive
information that documents in the file
might contain.

The Commission previously has
addressed one commenter's observation
that providing the NRC staff thirty days
to prepare and make the file available
will impinge on the existing Licensing
Board practice of requiring a joint
intervention petition/initial written
presentation. See I11.B.3.d. supra. The
thirty-day period is retained, subject to
adjustment by the presiding officer as
the circumstances of a particular case
may require.

This commenter also questioned
whether the requirement to make the
hearing file “available" to parties and
§ 2.1211(b) participants would mandate
that the NRC staff serve the file upon
them, with the attendant costs in
instances when the file is large. The
proposed rule did envision that service
of the file might be one way to make it
available, depending on the size of the
file. As the commenter points out,
another way would be to make it
available locally. To clarify what is
meant by “available,"” we have revised
paragraph (a) to make it clear that
service upon the parties and § 2.1211(b)
participants and local availability are
alternative means of fulfilling this
requirement. Which method the NRC
staff chooses undoubtedly will depend
on the circumstances of the proceeding.

This commenter also expressed strong
reservations about the proposed rule's
requirement that the applicant would be
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responsible for making the file publicly
available locally. After careful
consideration we have decided to shift
this responsibility to the NRC staff, with
the understanding that if this
“availability” option is chosen, the file
need be maintained only through the
end of the licensing proceeding. And, if
the staff chooses to use service as the
means of making the file available to
participants in the proceeding, requests
for the file by other members of the
public do not require that arrangements
for local availability must be made.
Instead, these requests can be handled
through the usual NRC process for
making public documents available.
The matter of protecting proprietary
and other sensitive information relating
to a licensing action was raised by
another commenter. Although the plain
language of § 2.790 appears to cover this
issue for materials licensing
proceedings, to eliminate any ambiguity
in this regard we have included a
reference to that provision in § 2.1203(a).

7. Proposed § 2.1233—Written
Presentations

An important difference between the
informal hearing provided for in Subpart
L and the formal proceeding conducted
under Subpart G is the written
presentation outlined in § 2.1233. The
Commission contemplates that in the
vast majority of cases these
presentations and follow-up written
questions, rather than an oral hearing
before the presiding officer, will be the
vehicle by which the parties and any
§ 2.1211(b) participants are heard and
the issues resolved.

Commenter concerns about this
provision centered on issues of timing,
that is, when will written presentations
be required to be submitted. Section
2.1233 as proposed stated that the timing
and sequence of these presentations is
to be set by the presiding officer after
any notice of hearing and after the NRC
staff has made the hearing file available
to the parties. One commenter suggests
that the provision be reworded to make
it clear that an order establishing the
schedule for written submissions may
be issued before the end of the thirty-
day period that the staff has to make the
hearing file available. The commenter
repeats its plea that this is necessary to
allow for the continuation of the
Licensing Board practice of having
intervention petitions include the
information required for the initial
written presentation. The Commission
adopts the suggested wording change.
As indicated previously, however,
because the NRC staff rather than the
applicant is now responsible for
compiling and making available the

hearing file, the Commission doubts that
a joint intervention/written presentation
filing will be appropriate in most
instances. See I1.B.3.d. supra.

In this regard, the Commission has not
adopted the suggestion of another
commenter that the rule contain
language setting specific time frames
within which an initial presentation and
any reply thereto must be filed after the
date the hearing file is made available.
While the Commission endorses the
concept that written presentations
should be made as promptly as possible,
the Commission continues to believe
that the presiding officer will be in the
best position to set a schedule based
upon his or her review of the issues
raised in each hearing petition. The
Commission also cannot endorse this
commenter's suggestion that language
should be added that would direct that
the submission of written presentations
should not await the completion of any
NRC staff safety or environmental
analysis that is being prepared relative
to the licensing application. Again, this
is an issue best left to the discretion of
the presiding officer. The Commission
notes, however, that because the NRC
staff can take a licensing action prior to
the completion of a hearing on the
application, any delay in the hearing
that might be caused by awaiting a staff
safety or environmental evaluation
would not necessarily translate into a
delay in license issuance.

Finally, one commenter suggested that
specific language be added to paragraph
(c) to indicate that applicants have the
right to file a reply to the written
presentation of those parties who
challenge the requested licensing action.
While the right of an applicant, as a
party to the proceeding, to file a written
presentation is implicit in the language
of paragraph (a), the Commission has
added additional language to that
paragraph clarifiying any ambiguity. The
sequence and timing of that submission
remains in the discretion of the
presiding officer.

8. Proposed § 2.1235—0Oral
presentations

In the event that the written
presentations afforded by § 2.1233 and
the responses to written questions posed
by the presiding officer prove to be
inadequate to resolve the issues raised,
the presiding officer is given the
discretion to allow or require the parties
to make oral presentations. These
presentations may include the testimony
of witnesses. Commenters expressed
concern that the language of § 2.1235 did
not make clear the parameters under
which oral presentations were to be
allowed, particularly with respect to

examination of witnesses by
nonsponsoring parties. To clarify this
matter, the Commission has included
language in paragraph (a) stating that
the responsibility for the examination of
all witnesses rests with the presiding
officer, who may allow parties to
propose questions for the witness that
the presiding officer can pose if the
questions are found appropriate. The
Commission recognizes that by requiring
the presiding officer to make
determinations about the propriety of
each question for a witness, an
additional burden is being imposed that
could involve delay in the proceeding
while the parties compose and the
presiding officer decides the propriety of
questions for each witness. Nonetheless,
because oral presentations should be
necessary only in those rare instances in
which the written presentations leave
unresolved issues that the presiding
officer finds can be decided only after
having oral presentations, and because
proposed questions undoubtedly can be
prefiled in many instances, the
Commission expects these procedural
requirements to be manageable.

One other commenter questioned
whether the language in paragraph (b)
stating that “[a]ll oral presentations
* * * unless the presiding officer orders
otherwise, must be public,” is designed
to give a presiding officer more latitude
to hold nonpublic informal hearings than
is provided for formal adjudications
under Subpart G. In fact, there was no
intention that this provision be
substantively different from § 2.751,
which governs formal hearings. To avoid
any ambiguity, the Commission has
added language to paragraph [b) to
make it clear that this section parallels
§ 2.751.

9. Proposed § 2.1251—Initial decision

Two commenters raised questions
about § 2.1251, which specifies that after
completion of the informal written and,
if necessary, oral presentations, a
presiding officer must render an initial
decision, unless the Commission
chooses to undertake that task itself by
having the record certified to it. One
commenter suggested that, as with
§ 2.764, there should be language making
the initial decision immediately effective
80 as to authorize the NRC staff to take
the appropriate licensing action. Section
2.1205(1), which authorizes the NRC
staff to take a requested licensing action
without regard to any pending hearing
request, undoubtedly will provide the
functional equivalent of an effectiveness
provision in many instances. The
possibility exists, however, that the staff
will not yet have taken any action or, if
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the staff has acted, the presiding

officer's determination may include
license conditions that were not

imposed by the staff. In these instances,
itwould be appropriate for the presiding
officer’s decision to become

immediately effective so as to authorize
the staff to take the appropriate

licensing action promptly. Accordingly,
the Commission has added paragraphs
(e) and (f) to § 2.1251 to indicate that the
presiding officer’s decision will be
immediately effective, subject to any
stay that might be sought and granted in
accordance with § 2.1263.

A second commenter suggested that
the time within which an initial decision
will become final agency action, absent
an appeal, should be thirty days rather
than the forty-five days specified in the
proposed rule. The Commission agrees
with this proposal and paragraph (a) has
been revised accordingly.

10, Proposed §§ 2.1253-1257—Agency
Appellate Review of a Presiding
Officer's Determination

Under §§ 2.1253-1257 of the proposed
rule, parties and § 2.1211(b) participants
to an informal adjudication would have
an appeal as of right to the Atomic
Safety and Licensing Appeal Board, as
they do under the existing practice for
formal adjudications. Several
commenters criticized this provision as
bringing an unnecessary and overly
formal step into the informal hearing
process. One commenter recommended
that any review be limited to
Commission-conducted sua sponte
consideration of the presiding officer's
decision to determine whether there
were any errors that require correction.

For those informal materials licensing
hearing proceedings convened since the
West Chicago proceeding, the only
appellate review provided has been a
Commission sua sponte review of the
presiding officer’s decision, such as is
suggested by the commenter. As a result
of its experience in those proceedings,
the Commission has concluded that the
interest of all parties is better served if
the Appeal Board is given the initial
Opportunity to consider any arguments
toncerning errors in a presiding officer's
legal or factual findings relating to a
particular licensing action. The Appeal
Board, whose principal function is the
feview of adjudicatory records in formal
licensing matters, generally is in as good
2 position as the Commission to provide
a thorough, prompt, initial appellate
feview of individual informal
adjudicatory decisions, as well as
interlocutory certified questions, thereby
freeing Commission resources for the
tonsideration of broader policy matters
relating to reactor facilities and

materials licensees. As a result, the
Commission has decided to retain
Appeal Board initial review of presiding
officer decision, subject thereafter to sua
sponte Commission review.

C. Additional Comments

One commenter made two additional
suggestions. The commenter suggested
that the materials licensing rule contain
a provision regarding burden of proof in
the proceeding and a provision on
motions procedures. The Commission
has included a new § 2.1237 that would
incorporate the appropriate provisions
of Subpart G relating to these matters.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusion 10 CFR
51.22(c)(1). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

Paperwork Reduction Review

This final rule contains no information
collection requirements and therefore is
not subject to the requirements of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.).

Regulatory Analysis

The Atomic Energy Act affords
interested persons the right to a hearing
regarding a materials licensing
proceeding. As the Commission
previously indicated in its West Chicago
decision, 15 NRC at 241, the use of
informal procedures involves less cost
and delay for parties and the
Commission than the use of formal, trial-
type procedures, the only other
procedural alternative. Also, procedures
must be in place to allow for orderly
conduct of those adjudications.
Codifying the informal hearing
procedures for materials licensing
proceedings in preferable to the only
other alternative, which is the present
practice of establishing the procedures
to be followed on a case-by-case basis.
By codifying the procedures, the
Commission will avoid the expenditure
of time and resources necessary to
prepare the individual orders that
previously have been used to designate
those procedures, It thus is apparent
that this final rule is the preferred
alternative and the cost entailed in its
promulgation and application is
necessary and appropriate. The
foregoing discussion constitutes the
regulatory analysis for this final rule.

Regulatory Flexibility Certification

The final rule will not have a
significant economic impact upon a
substantial number of small entities.
Many materials licensees or intervenors
fall within the definition of small
businesses found in section 34 of the
Small Business Act, 15 U.S.C. 632, or the
Small Business Size Standards set out in
regulations issued by the Small Business
Administration at 13 CFR Part 121, or
the NRC's size standards published
December 9, 1985 (50 FR 50241). While
the final rule would reduce the litigation
cost burden upon licensees or
intervenors because of the informal
nature of the hearing, the requirement
that they submit filings and
documentary information detailing
contested legal and factual issues is still
required. Some cost reduction in
comparison to the cost of participating
in a formal adjudicatory hearing can be
anticipated, although it is problematic
whether that reduction as a whole will
be significant. Certainly, the use of
informal procedures will not increase
significantly the burden upon licensees
to respond to hearing requests. Thus, in
accordance with the Regulatory
Flexibility Act, 5 U.S.C. 805(b), the NRC
certifies that this rule does not have a
significant economic impact upon a
substantial number of small entities.

Backfit Analysis

The final rule does not modify or add
to systems, structure, components, or
design of a facility; the design approval
or manufacturing license for a nuclear
reactor facility; or the procedures or
organization required to design,
construct, or operate a facility.
Accordingly, no backfit analysis
pursuant to 10 CFR 50.109(c) is required
for this final rule.

List of Subjects in 10 CFR Part 2

Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,
Environmental protection, Nuclear
materials, Nuclear power plants and
reactors, Penalty, Sex discrimination,
Source material, Special nuclear
material, Waste treatment and disposal.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR Part 2:
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PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 is
revised to read as follows:

Authority: Secs. 161, 181, 68 Stat. 948, 953,
as amended (42 U.S.C. 2201, 2231); sec. 191, as
amended, Pub. L. 87-615, 76 Stat. 409 (42
U.S.C. 2241); sec. 201, 88 Stat, 1242, as
amended (42 U.S.C. 5841); 5 U.S.C. 552.

Section 2.101 also issued under secs. 53, 62,
63, 81, 103, 104, 105, 68 Stat. 930, 932, 933, 935,
936, 937, 938, as amended (42 U.S.C. 2073,
2092, 2093, 2111, 2133, 2134, 2135); sec. 102,
Pub. L. 91-190, 83 Stat. 853, as amended (42
U.S.C. 4332); sec. 301, 88 Stat. 1248 (42 U.S.C.
5871). Sections 2.102, 2.103, 2.104, 2.105, 2.721
also issued under secs. 102, 103, 104, 105, 183,
189, 68 Stat. 936, 937, 938, 954, 855, as
amended (42 U.S.C. 2132, 2133, 2134, 2135,
2233, 2239). Section 2.105 also issued under
Pub. L. 97-415, 96 Stat. 2073 (42 U.S.C. 2239).
Sections 2.200-2.208 also issued under secs.
186, 234, 68 Stat. 955, 83 Stat. 444, as amended
(42 U.S.C. 2236, 2282); sec. 208, 88 Stat. 1246
(42 U.S.C, 5848). Sections 2.600-2.606 also
issued under sec, 102, Pub. L. 91-190, 83 Stat.
853, as amended (42 U.S.C. 4332). Sections
2.700a, 2.719 also issued under 5 U.S.C. 554.
Sections 2.754, 2.760, 2.770, 2.780 also issued
under 5 U.S.C. 557. Section 2.764 and Table
1A of Appendix C also issued under secs.
135, 141, Pub. L. 97-425, 96 Stat. 2232, 2241 (42
U.S.C. 10155, 10161). Section 2.790 also issued
under sec. 103, 68 Stat. 836, as amended (42
U.S.C. 2133) and 5 U.S.C. 552, Sections 2.800
and 2.808 also issued under 5 U.S.C. 553.
Section 2.809 also igsued under 5 U.S.C. 553
and sec, 29, Pub. L. 85-256, 71 Stat, 579, as
amended (42 U.S.C. 2039). Subpart K also
issued under sec, 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230
(42 U.S.C. 10154). Subpart L also issued under
sec. 189, 68 Stat. 955 (42 UJ.S.C. 2239).
Appendix A also issued under sec. 6, Pub. L.
91-560, 84 Stat. 1473 (42 U.S.C. 2135).
Appendix B also issued under sec, 10, Pub. L.
99-240, 99 Stat. 1842 (42 U.S.C. 2021b et seq.).

2. Subpart L of Part 2 is added to read
as follows:

Subpart L—Informal Hearing Procedures
for Adjudications In Materials Licensing
Proceedings

Sec.

21201 Scope of subpart.

21203 Docket; filing; service.

2.1205 Request for a hearing; petition for
leave to intervene.

21207 Designation of presiding officer.

21209 Power of presiding officer.

2.1211 Participation by a person not a party.

21213 Role of the NRC staff.

21215 Appearance and practice.

Hearings

21231 Hearing file; prohibition on
discovery.

2.1233 Written presentations; written
questions,

21235 Oral presentations; oral questions.

2.1237 Motions; burden of proof.

Sec.

21239 Consideration of Commission rules
and regulations in informal
adjudications.

2.1241 Settlement of proceedings.

Initial Decision, Commission Review, and

Final Decision

21251 Initial decision and its effect. .

21253 Appeals from initial decisions.

21255 Review by the Atomic Safety and
Licensing Appeal Board.

21257 Review of decisions and actions of
an Atomic Safety and Licensing Appeal
Board.

21259 Final decision; petition for
reconsideration.

21261 Authority of the Secretary to rule on
procedural matters.

21263 Stays of NRC staff licensing actions
or of decisions of a presiding officer, an
Atomic Safety and Licensing Appeal
Board, or the Commission, pending
hearing or review.

Subpart L—Iinformal Hearing
Procedures for Adjudications in
Materials Licensing Proceedings

§ 2.1201 Scope of subpart.

The general rules in this subpart
govern procedure in any adjudication
initiated by a request for a hearing in a
proceeding for the grant, transfer,
renewal, or licensee-initiated
amendment of a material license subject
to Parts 30, 32 through 35, 39, 40, or 70 of
this chapter. Any adjudication regarding
a materials license subject to Parts 30,
32 through 35, 39, 40, or 70 that is
initiated by a notice of hearing issued
under § 2.104, a notice of proposed
action under § 2.105, or a request for
hearing under Subpart B of 10 CFR Part
2 on an order to show cause, an order
for modification of license, or a civil
penalty, is to be conducted in
accordance with the procedures set
forth in Subpart G of 10 CFR Part 2.

§2.1203 Docket; filing; service.

(a) The Secretary shall maintain a
docket for each adjudication subject to
this subpart, commencing with the filing
of a request for a hearing. All papers,
including any request for a hearing,
petition for leave to intervene,
correspondence, exhibits, decisions, and
orders, submitted or issued in the
proceeding; the hearing file compiled in
accordance with § 2:1231; and the
transcripts of any oral presentations or
oral questioning made in accordance
with § 2.1235 or in connection with any
appeal under this subpart must be filed
with the Office of the Secretary and
must be included in the docket. The
public availability of official records
relating to the proceeding is governed by
§ 2.790.

(b) Documents are filed with the
Office of the Secretary in adjudications
subject to this subpart either—

(1) By delivery to the Docketing and
Service Branch of the Office of the
Secretary at One White Flint North,
11555 Rockville Pike, Rockville, MD
20852; or

(2) By mail or telegram addressed to
the Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Attention: Docketing and Service
Branch.

Filing by mail or telegram is complete
as of the time of deposit in the mail or
with the telegraph company. Filing by
other means is complete as of the time
of delivery to the Docketing and Service
Branch of the Office of the Secretary.

(c) Each document submitted for filing
in an adjudication subject to this part,
other than an exhibit, must be legibly
typed, must bear the docket number and
the title of the proceeding, and, if it is
the first document filed by that
participant, must designate the name
and address of a person upon whom
service can be made. The document also
must be signed in accordance with
§ 2.708(c). A document, other than
correspondence, must be filed in an
original and two conforming copies.
Documents filed by telegram are
governed by § 2.708(f). A document that
fails to conform to these requirements
may be refused acceptance for filing and
may be returned with an indication of
the reason for nonacceptance. Any
document tendered but not accepted for
filing may not be entered in the docket.

(d) Computation of time and extension
and reduction of time limits is done in
accordance with §§ 2.710-2.711.

(e) A request for a hearing or a
petition for leave to iatervene must be
served in accordance with § 2.712 and
§ 2.1205(e), (j). All otiier documents
issued by the presiding officer, the
Atomic Safety and Licensing Appeal
Board, or the Commission or offered for
filing are served in accordance with
§ 2.712.

§2.1205 Request for a hearing; petition
for leave to intervene.

(a) Any person whose interest may be
affected by a proceeding for the grant,
transfer, renewal, or licensee-initiated
amendment of a license subject to this
subpart may file a request for a hearing

(b) An applicant for a license, a
license amendment, a license transfer,
or a license renewal who is issued a
notice of proposed denial or a notice of
denial and who desires a hearing shall
file the request for the hearing within
the time specified in § 2.103 in all cases.




Federal Register / Vol. 54, No. 38 / Tuesday, February 28, 1989 / Rules and Regulations

8277

(c) A person other than an applicant
shall file a request for a hearing
within—

(1) Thirty (30) days of the agency's
publication of the initial Federal
Register notice referring or relating to an
application or the licensing action
requested by an application, which must
include a reference to the opportunity
for a hearing under the procedures set
forth in this subpart; or

(2) If a Federal Register notice is not
published in accordance with paragraph
(c})(1), the earlier of—

(i) Thirty (30) days after the requestor
receives actual notice of a pending
application or an agency action granting
an application; or

(i) One hundred and eighty (180) days
after agency action granting an
application.

(d) The request for a hearing filed by a
person other than an applicant must
describe in detail—

(1) The interest of the requestor in the
proceeding;

(2) How that interest may be affected
by the results of the proceeding,
including the reasons why the requestor
should be permitted a hearing, with
particular reference to the factors set
out in paragraph (g) of this section;

(3) The requestor’s areas of concern
about the licensing activity that is the
subject matter of the proceeding; and

(4) The circumstances establishing
that the request for a hearing is timely in
accordance with paragraph (c) of this
section.,

(¢) Each request for a hearing must be
served, by delivering it personally or by
mail to—

(1) The applicant (unless the requestor
is the applicant); and

(2) The NRC staff, by delivery to the
Executive Director for Operations, One
White Flint North, 11555 Rockville Pike,
Rockville, MD 20852, or by mail
addressed to the Executive Director for
Operations, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.

(f) Within ten (10) days of service of a
request for a hearing filed under
paragraph (c) of this section, the
applicant may file an answer. The NRC
staff, if it chooses or is ordered to
participate as a party in accordance
with § 2.1213, may file an answer to a
request for a hearing within ten (10)
days of the designation of the presiding
officer.

_(8) In ruling on a request for a hearing
filed under paragraph (c) of this section,
the presiding officer shall determine that
the specified areas of concern are
germane to the subject matter of the
Proceeding and that the petition is

timely. The presiding officer also shall
determine that the requestor meets the

judicial standards for standing and shall
consider, among other factors—

(1) The nature of the requestor's right
under the Act to be made a party to the
proceeding;

(2) The nature and extent of the
requestor's property, financial, or other
interest in the proceeding; and

(3) The possible effect of any order
that may be entered in the proceeding
upon the requestor's interest.

(h) If a hearing request filed under
paragraph (b) of this section is granted,
the applicant and the NRC staff shall be
parties to the proceeding, If a hearing
request filed under paragraph (c) of this
section is granted, the requestor shall be
a party to the proceeding along with the
applicant and the NRC staff, if the staff
chooses or is ordered to participate as a
party in accordance with § 2.1213.

(i) If a request for a hearing is granted
and a notice of the kind described in
paragraph (c)(1) previously has not been
published in the Federal Register, a
notice of hearing must be published in
the Federal Register stating—

(1) The time, place, and nature of the
hearing;

(2) The authority under which the
hearing is to be held;

(3) The matters of fact and law to be
considered;

(4) The time within which any other
person whose interest may be affected
by the proceeding may petition for leave
to intervene, as specified in paragraph
(j) of this section; and

(5) The time within which a request to
participate under § 2.1211(b) must be
filed.

(i) Any petition for leave to intervene
must be filed within thirty (30) days of
the date of publication of the notice of
hearing. The petition must set forth the
information required under paragraph
(d) of this section.

(1) A petition for leave to intervene
must be served upon the applicant. The
petition also must be served upon the
NRC staff—

(i) By delivery to the Executive
Director for Operations, One White Flint
North, 11555 Rockville Pike, Rockville,
MD 20852; or

(ii) By mail addressed to the Executive
Director for Operations, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555.

(2) Within ten (10) days of service of a
petition for leave to intervene, the
applicant and the NRC staff, if the staff
chooses or is ordered to participate as a
party in accordance with § 2.1213, may
file an answer.

(3) Thereafter, the petition for leave to
intervene must be ruled upon by the
presiding officer, taking into account the

matters set forth in paragraph (g) of this
section.

(4) If the petition is granted, the
petitioner becomes a party to the
proceeding.

(k)(1) A request for a hearing or a
petition for leave to intervene found by
the presiding officer to be untimely
under paragraph (c) or (j) will be
entertained only upon determination by
the Commission or the presiding officer
that the requestor or petitioner has
established that—

(i) The delay in filing the request for a
hearing or the petition for leave to
intervene was excusable; and

(ii) The grant of the request for a
hearing or the petition for leave to
intervene will not result in undue
prejudice or undue injury to any other
participant in the proceeding, including
the applicant and the NRC staff, if the
staff chooses or is ordered to participate
as a party in accordance with § 2.1213.

(2) If the request for a hearing on the
petition for leave to intervene is found
to be untimely and the requestor or
petitioner fails to establish that it
otherwise should be entertained under
paragraph (k)(1) of this section, the
request or petition will be treated as a
petition under § 2.206 and referred for
appropriate disposition.

(1) The filing or granting of a request
for a hearing or petition for leave to
intervene need not delay NRC staff
action regarding an application for a
licensing action covered by this subpart.

(m) An order granting a request for a
hearing or a petition for leave to
intervene may condition or limit
participation in the interest of avoiding
repetitive factual presentations and
argument.

(n) If the presiding officer denies a
request for a hearing or a petition for
leave to intervene in its entirety, the
action is appealable within ten (10) days
of service of the order on the question
whether the request for a hearing or the
petition for leave to intervene should
have been granted in whole or in part. If
a request for a hearing or a petition for
leave to intervene is granted, parties
other than the requestor or petitioner
may appeal that action within ten (10)
days of service of the order on the
question whether the request for a
hearing or the petition for leave to
intervene should have been denied in its
entirety. An appeal may be taken by
filing and serving upon all parties a
statement that succinctly sets out, with
supporting argument, the errors alleged.
The appeal may be supported or
opposed by any party by filing a
counter-statement within fifteen (15)
days of the service of the appeal brief.
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§2.1207 Designation of presiding officer.

(a) Unless otherwise ordered by the
Commission or as provided in paragraph
(b) of this section, within ten (10) days
of receiving from the Office of the
Secretary a request for a hearing
relating to a licensing proceeding
covered by this subpart, the Chairman
of the Atomic Safety and Licensing
Board Panel shall issue an order
designating a single member of the
panel to rule on the request for a hearing
and, if necessary, to serve as the
presiding officer to conduct the hearing,

(b) For any request for hearing
relating to an application under 10 CFR
Part 70 to receive and store unirradiated
fuel at the site of a production or
utilization facility that also is the subject
of a proceeding under Subpart G of this
Part for the issuance of an operating
license, within ten (10) days of receiving
from the Office of the Secretary a
request for a hearing the Chairman of
the Atomic Safety and Licensing Board
Panel shall issue an order designating a
Licensing Board conducting the
operating license proceeding to rule on
the request for a hearing and, if
necessary, to conduct the hearing in
accordance with this Subpart. Upon
certification to the Commission by the
Licensing Board designated to conduct
the hearing that the matters presented
for adjudication by the parties with
respect to the Part 70 application are
substantially the same as those being
heard in the pending proceeding under
10 CFR Part 50, the Licensing Board may
conduct the hearing in accordance with
the procedures in Subpart G.

§2.1209 Power of presiding officer.

A presiding officer has the duty to
conduct a fair and impartial hearing
according to law, to take appropriate
action to avoid delay, and to maintain
order. The presiding officer has all
powers necessary to those ends,
including the power to—

(a) Regulate the course of the hearing
and the conduct of the participants;

(b) Dispose of procedural requests or
similar matters;

(c) Hold conferences before or during
the hearing for settlement, simplification
of the issues, or any other proper
purpose;

(d) Certify questions to the Atomic
Safety and Licensing Appeal Board for
determination, either in the presiding
officer’s discretion or on direction of the
Commission or the Atomic Safety and
Licensing Appeal Board,;

(e) Reopen a closed record for the
reception of further information at any
time prior to initial decision in
accordance with § 2.734;

(f) Administer oaths and affirmations;

(g) Issue initial decisions;

(h) Issue subpoenas requiring the
attendance and testimony of witnesses
at the hearing or the production of
documents for the hearing;

(i) Receive written or oral evidence
and take official notice of any fact in
accordance with § 2.743(i); !

(i) Appoint special assistants from the
Atomic Safety and Licensing Board
Panel in accordance with § 2.722;

(k) Recommend to the Commission
that procedures other than those
authorized under this subpart be used in
a particular proceeding; and

(1) Take any other action consistent
with the Act and this chapter.

§2.1211 Participation by a person nota
party.

(a) The presiding officer may permit a
person who is not a party to make a
limited appearance in order to state his
or her views on the issues. Limited
appearances may be in writing or oral,
at the discretion of the presiding officer,
and are governed by rules adopted by
the presiding officer. A limited
appearance statement is not to be
considered part of the decisional record
under § 2.1251(c).

(b) Within thirty days of an order
granting a request for a hearing made
under § 2.1205(b)-{c) or, in instances
when it is published, within thirty days
of a notice of hearing issued under
§ 2.1205(i), the representative of an
interested State, county, municipality, or
an agency thereof, may request an
opportunity to participate in a
proceeding under this subpart. The
request for an opportunity to participate
must state with reasonable specificity
the requestor’s areas of concern about
the licensing activity that is the subject
matter of the proceeding. Upon receipt
of a request that is filed in accordance
with these time limits and that specifies
the requestor’'s areas of concern, the
presiding officer shall afford the
representative a reasonable opportunity
to make written and oral presentations
in accordance with §§ 2.1233 and 2.1235,
without requiring the representative to
take a position with respect to the
issues. Parlicipants under this
subsection may notice an appeal of an
initial decision in accordance with
§ 2.1253 with respect to any issue on
which they participate.

§2.1213 Role of the NRC staff.

If a hearing request is filed under
§ 2.1205(b), the NRC staff shall be a
party to the proceeding. If a hearing
request is filed under § 2.1205(c), within
ten (10) days of the designation of a
presiding officer pursuant to § 2.1207 the
NRC staff shall notify the presiding

officer whether or not the staff desires
to participate as a party to the
adjudication. In addition, upon a
determination by the presiding officer
that the resolution of any issue in the
proceeding would be aided materially
by staff’s participation in the proceeding
as a party, the presiding officer may

offer or permit the NRC staff to
participate as a party with respect to
that particular issue.

§2.1215 Appearance and practice.

(a) An individual may appear in an
adjudication under this subpart on his or
her own behalf or by an attorney-at-law.
Representation by an attorney-at-law is
not necessary in order for an
organization or a § 2.1211(b) participant
to appear in an adjudication conducted
under this subpart. If the representative
of an organization is not an attorney-at-
law, he or she shall be a member or
officer of the organization represented.
Upon request of the presiding officer, an
individual acting as a representative
shall provide appropriate information
establishing the basis of his or her
authority to act in a representational
capacity.

(b) Any action to reprimand, censure,
or suspend a party, & § 2.1211(b)
participant, or the representative of a
party or a § 2.1211(b) participant must
be in accordance with the procedures in
§ 2.713(c).

Hearings

§2.1231 Hearing file; prohibition on
discovery.

(a) Within thirty (30) days of the
presiding officer’s entry of an order
granting a request for a hearing, the
NRC staff shall file in the docket,
present to the presiding officer, and
make available to the applicant and any
other party to the proceeding a hearing
file. Thereafter, within ten (10) days of
the date a petition for leave to intervene
or a request to participate under
§ 2.1211(b) is granied, the NRC staff
shall make the hearing file available to
the petitioner or the § 2.1211(b)
participant.

(1) The hearing file must be made
available to the applicant and any other
party or § 2.1211(b) participant to the
proceeding either by—

(i) Service in accordance with
§ 2.1203(e); or

(i) Placing the file in an established
local public document room in the
vicinity of the principal location where
nuclear material that is the subject of a
proceeding under this subpart will be
possessed, and informing the applicant,
party, or § 2.1211(b) participant in
writing of its action and the location of
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the file. If an established local public
document room does not exist, the NRC
staff will arrange for the documents
contained in the hearing file, along with
any other material docketed in
accordance with § 21203, to be made
available for public inspection and
copying during the course of the
adjudication in a library or other facility
that is accessible to the general public
during regular business hours and is in
the vicinity of the principal location
where the nuclear material that is the
subject of the proceeding will be
possessed.

(2) The hearing file also must be made
available for public inspection and
copying during regular business hours at
the NRC Public Document Room in
Washington, DC.

(b) The hearing file will consist of the
application and any amendment thereto,
any NRC environmental impact
statement or assessment relating to the
application, and any NRC report and
any correspondence between the
applicant and the NRC that is relevant
to the application. Hearing file
documents already in an established
local public document room or the NRC
Public Document Room when the
hearing request is granted may be
incorporated into the hearing file at
those locations by a reference indicating
where at those locations the documents
can be found. The presiding officer shall
rule upon any issue regarding the
?Ypropriate materials for the hearing

1ie.

(c) The NRC staff has a continuing
duty to keep the hearing file up to date
with respect to the materials set forth in
paragraph (b) of this section and to
provide those materials for the docket,
the presiding officer, and the applicant
or any party or § 2.1211(b) participant in
amanner consistent with the way the
hearing file was made available initially
under paragraph (a). -

(d) A party or § 2.1211(b) participant
may not seek discovery from any other
party, § 2.1211(b) participant, or the NRC
orits personnel, whether by document
production, deposition, interrogatories,
or otherwise.

§2.1233 Written presentations; written
Questions.

(a) After publication of a notice of
hearing in accordance with § 2.1205(i)
and after the NRC staff has made the
hearing file available in accordance
with § 21231, the parties and §2.1211(b)
participants shall be afforded the
opportunity to submit, under oath or
afﬁmation. written presentations of
their arguments and documentary data,
informational material, and other
supporting written evidence at the time

or times and in the sequence the
presiding officer establishes by
appropriate order. The presiding officer
also may, on his or her initiative, submit
written questions to the parties to be
answered in writing, under oath or
affirmation, and supported by
appropriate documentary data,
informational material, or other written
evidence.

(b) In a hearing initiated under
§ 2.1205(b), the initial written
presentation of the applicant that is
issued a notice of proposed denial or a
notice of denial must describe in detail
any deficiency or omission in the
agency's denial or proposed denial of its
application and what relief is sought
with respect to each deficiency or
omission.

(c) In a hearing initiated under
§ 2.1205(c), the initial written
presentation of a party that requested a
hearing or petitioned for leave to
intervene must describe in detail any
deficiency or omission in the license
application, with references to any
particular section or portion of the
application considered deficient, give a
detailed statement of reasons why any
particular section or portion is deficient
or why an omission is material, and
describe in detail what relief is sought
with respect to each deficiency or
omission.

(d) A party or § 2.1211(b) participant
making an initial written presentation
under this section shall submit with its
presentation or identify by reference to
a generally available publication or
source, such as the hearing file, all
documentary data, informational
material, or other written evidence upon
which it relies to support or illustrate
each omission or deficiency complained
of. Thereafter, additional documentary
data, informational material, or other
written evidence may be submitted or
referenced by any party, other than the
NRC staff, or by any § 2.1211(b)
participant in a written presentation or
in response to a written question only as
the presiding officer, in his or her
discretion, permits.

(e) Strict rules of evidence do not
apply to written submissions under this
section, but the presiding officer may, on
motion or on the presiding officer's own
initiative, strike any portion of a written
presentation or a response to a written
question that is cumulative, irrelevant,
immaterial, or unreliable.

§2.1235 Oral presentations; oral
questions.

(a) Upon a determination that it is
necessary to create an adequate record
for decision, in his or her discretion the
presiding officer may allow or require

cral presentations by any party or

§ 2.1211(b} participant, including
testimony by witnesses. Oral
presentations are subject to any
appropriate time limits the presiding
officer imposes. Responsibility for the
conduct of the examination of any
witness rests with the presiding officer
who may allow a party or § 2.1211(b)
participant to propose questions for the
presiding officer to pose a witness.

(b) Oral presentations and responses
to oral questioning to be relief upon as
oral evidence must be given under oath
or affirmation. All oral presentations or
oral questioning must be
stenographically reported and, except as
requested pursuant to section 181 of the
Act, must be public unless otherwise
ordered by the Commission.

(c) Strict rules of evidence do not
apply to oral submissions under this
section, but the presiding officer may, on
motion or on the presiding officer's own
initiative, strike any portion of an oral
presentation or a response to oral
questioning that is cumulative,
irrelevant, immaterial, or unreliable.

§2.1237 Moticns; burden of proof.

{a) Motions presented in the
proceeding must be presented and
disposed of in accordance with §§ 2.730
(a)-(g).

(b) Unless otherwise ordered by the
presiding officer, the applicant or the
proponent of an order has the burden of
proof.

§2.1239 Consideration of Commission
rules and regulations In Informal
adjudications.

(a) Except as provided in paragraph
(b) of this section, any regulation of the
Commission issued in its program for
the licensing and regulation of
production and utilization facilities,
source material, special nuclear
material, or byproduct material may not
be challenged in any adjudication
subject to this subpart.

(b) A party to an adjudication subject
to this subpart may petition that the
application of a Commission regulation
specified in paragraph (a) of this section
be waived or an exception made for the
particular proceeding. The sole ground
for a request for waiver or exception
must be that special circumstances exist
so that application of the regulation to
the subject matter of the proceeding
would not serve the purposes for which
the regulation was adopted. In the
absence of a prima facie showing of
special circumstances, the presiding
officer may not further consider the
matter. If the presiding officer
determines that a prima facie showing
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has been made, he or she shall certify
directly to the Commission itself for
determination the matter of whether
special circumstances support a waiver
or an exception and whether a waiver or
an exception should be granted. The
Commission’s determination shall be
made after any further proceeding the
Commission deems appropriate.

§2.1241 Settlement of proceedings.

The fair and reasonable settlement of
proceedings subject to this subpart is
encouraged. A settlement must be
approved by the presiding officer or
Atomic Safety and Licensing Appeal
Board, as appropriate, in order to be
binding in the proceeding.

Initial Decision, Commission Review,
And Final Decision

§2.1251 Initial decision and its effect.

(a) Unless the Commission directs
that the record be certified to it in
accordance with paragraph (b) of this
section, the presiding officer shall
render an initial decision after
completion of an informal hearing under
this subpart. That initial decision
constitutes the final action of the
Commission thirty (30) days after the
date of issuance, unless an appeal is
taken in accordance with § 2.1253.

(b) The Commission may direct that
the presiding officer certify the record to
it without an initial decision and may
omit an initial decision and prepare a
final decision upon a fiding that due and
timely execution of its functions so
requires.

(c) An initial decision must be in
writing and must be based only upon
information in the record or facts
officially noticed. The record must
include all information submitted in the
proceeding with respect to which all
parties have been given reasonable prior
notice and an opportunity to comment.
The initial decision must include—

(1) Findings, conclusions, and rulings,
with the reasons or basis for them, on all
material issues of fact, law, or discretion
presented on the record;

(2) The appropriate ruling, order, or
denial of relief with its effective date;
and

(3] The time within which appeals to
the decision and a brief in support of
those appeals may be filed, the time
within which briefs in support of or in
opposition to appeals filed by another
party may be filed, and the date when
the decision becomes final in the
absence of an appeal.

(d) Matters not put into controversy
by the parties may not be examined and
decided by the presiding officer or the
Atomic Safety and Licensing Appeal
Board. If the presiding officer or the
Appeal Board believes that a serious

safety, environmental, or common
defense and security matter exists that
has not been placed in controversy, the
presiding officer or the Appeal Board
shall advise the Commission promptly of
the basis for that view, and the
Commission may take appropriate
action.

(e) Pending review and final decision
by the Commission, an initial decision
resolving all issues before the presiding
officer in favor of authorizing licensing
action subject to this subpart is
immediately effective upon issuance
except—

(1) As provided in any order issued in
accordance with § 2.1263 that stays the
effectiveness of an initial decision; or

(2) As otherwise provided by the
Commission in special circumstances.

(f) Following an initial decision
resolving all issues in favor of the
licensing action as specified in
paragraph (e] of this section, the Director
of Nuclear Reactor Regulation or the
Director of Nuclear Material Safety and
Safeguards, as appropriate,
notwithstanding the filing or pendency
of an appeal pursuant to § 2.1253, shall
take the appropriate licensing action
upon making the appropriate licensing
findings promptly, except as may be
provided pursuant to paragraph (e)(1) or
(2) of this section.

§2.1253 Appeals from Initial decisions.,

Parties and § 2.1211(b) participants
may appeal from an initial decision
under this subpart in accordance with
the procedures set out in §§ 2.762 and
2.763.

§2.1255 Review by the Atomic Safety and
Licensing Appeal Board.

The Commission authorizes the
Atomic Safety and Licensing Appeal
Board to exercise the authority and
carry out the review functions to be
performed under §§ 2.1205(n), 2.1209(d),
and 2,1253.

§2.1257 Review of decision and actions of
an Atomic Safety and Licensing Appeal
Board,

The Commission will not entertain
any petition for review of a decision or
action of an Atomic Safety and
Licensing Appeal Board under this
subpart. Commission review is available
only on the Commission’s own motion
within forty (40) days after the date of a
decision or action by the Appeal Board
under § 2,1255. Commission review will
be conducted in accordance with those
procedures the Commission deems
appropriate. Absent Commission
review, the decision of the Appeal Board
constitutes the final action of the
Commission.

§2.1259 Final decislon; petition for
reconsideration.

(a) Commission or Atomic Safety and
Licensing Appeal Board action to render
a final decision must be in accordance
with § 2.770.

(b) The provisions of § 2.771 govern
the filing of petitions for
reconsideration.

§2.1261 Authority of the Secretary to rule
on procedural matters.

The Secretary or the Assistant
Secretary may rule on procedural
matters relating to proceedings
conducted by the Commission itself
under this subpart to the same extent
they can do so under § 2.772 for
proceedings under Subpart G.

§2.1263 Stays of NRC staff licensing
actions or of decisions of a presiding
officer, an Atomic Safety and Licensing
Appeal Board, or the Commission, pending
hearing or review.

Applications for a stay of any
decision or action of the Commission, a
presiding officer, or an Atomic Safety
and Licensing Appeal Board or any
action by the NRC staff in issuing a
license in accordance with § 2.1205(1)
are governed by § 2.788, except that any
request for a stay of staff licensing
action pending completion of an
adjudication under this subpart must be
filed at the time a request for a hearing
or petition to intervene is filed or within
ten (10) days of the staff’s action,
whichever is later. A request for a stay
of a staff licensing action must be filed
with the adjudicatory decisionmaker
before which the licensing proceeding is
pending.

Dated at Rockville; MD, this 23rd day of
February, 1989,

For the Nuclear Regulatory Commission.
Samuel J. Chilk,

Secretary of the Commissien.
[FR Doc. 89-4601 Filed 2-27-89; 8:45 am|
BILLING CODE 7590-01-4

————

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 701 and 741

Nonmember and Public Unit Accounts

AGENCY: National Credit Union
Administration.

ACTION: Interim final rule—extension of
comment period.

R

SUMMARY: On December 14, 1988, the
NCUA Board approved an interim fina!
rule limiting the amount of public unit
and nonmember accounts that may be
maintained by federally-insured credit
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unions. New provisions were added to
Parts 701 (§ 701.32) and 741 (§ 741.5) of
NCUA's Rules and Regulations (12 CFR
Part 700 et seq.) setting forth the rule.
The rule was published in the Federal
Register on December 19, 1988 (see 53
FR 50918), and became effective on that
date. The NCUA Board requested that
comments on the interim final rule be-
submitted on or before February 20,
1989. Due to the response received on
the interim final rule, the Board has
decided to extend the comment period
from February 20, 1989, to May 15, 1889.
EFFECTIVE DATE: December 19, 1988. The
comment period is being extended from
February 20, 1989, to May 15, 1989.
ADDRESS: Send comments to Becky
Baker, Secretary of the Board, National
Credit Union Administration, 1776 G
Street, NW, Washington, DC 20456.
FOR FURTHER INFORMATION CONTACT: D.
Michael Riley, Director, Office of
Examination and Insurance, or James J.
Engel, Deputy General Counsel, at the
above address or telephone: (202) 682~
9640 (Mr. Riley) or 682-9630 (Mr. Engel).
The authority citation for Part 701 is:
Authority: 12 U.S.C. 1755, 1758, 1757, 1759,

1761a, 1761b, 1766, 1767, 1782, 1784, 1787, and
1789.

The authority citation for Part 741 is:

Authority: 12 U.S.C. 1766, 1781, and 1789

By the National Credit Union
Administration Board on February 23, 1989.

Becky Baker,

Secretary of the Board,

[FR Doc. 88-4633 Filed 2-27-89; 8:45 am]
BILLING CODE 7535-01-M

- ——

DEPARTMENT OF COMMERCE
Bureau of Export Administration

15 CFR Parts 776, 785 and 799
[Docket No. 90249-2049]

Removal of Unilateral National
Security Controls; Additional Controls
on Chemicals and Biological Agents
and Precursors

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Interim rule with request for
comments.

SUMMARY: The Bureau of Export
Administration maintains the
Commodity Control List (CCL), which
identifies those items subject to
Department of Commerce export
controls. This rule makes changes to the
CCL in three areas of export control.

(1) It removes unilateral U.S. national
security controls on goods and

technology, consistent with amendments
made by the Omnibus Trade and
Competitiveness Act of 1988 to section
5(c)(6) of the Export Administration Act
of 1979, as amended (EAA).

(2) This rule expands foreign policy
controls on the export of certain
chemical and biological agents useful in
chemical and biological warfare. This
action, taken because of heightened
concern over the uncontrolled
proliferation of such agents, conforms to
the United States policy of opposing the
use of chemical and biological weapons
in violation of international norms. This
action is taken upon the
recommendation of the Secretary of
State with the concurrence of the
Secretary of Commerce.

(3) Finally, this rule imposes export
controls, for reasons of nuclear non-
proliferation, on helium-3, This action is
taken upon the recommendation of the
Secretary of Energy with the
concurrence of the Secretary of
Commerce.

DATES: This rule is effective February
23, 1989. Comments must be received by
April 14, 1989.

ADDRESS: Written comments (six copies)
should be sent to Vincent Greenwald,
Office of Technology and Policy
Analysis, Bureau of Export
Administration, Department of
Commerce, P.O. Box 273, Washington,
DC 20044,

FOR FURTHER INFORMATION CONTACT:
Vincent Greenwald, Bureau of Export
Administration, Department of
Commerce, Telephone: (202) 377-3856.

SUPPLEMENTARY INFORMATION:

Removal of Unilateral Controls
Maintained for National Security

Purposes

Most of the entries that the United
States controls unilaterally because of
national security reasons are removed
from the CCL by this rule. For the most
part, goods that had been included in
those entries were also controlled for
foreign policy reasons to Country
Groups S and Z and will continue to be
controlled to those destinations. These
controls will now be reflected in those
entries at the end of each commodity
group that are controlled only to those
destinations. In addition, those
unilateral national security controlled
entries being removed that are also
controlled for foreign policy or nuclear
nonproliferation reasons will continue to
be controlled for such reasons. The net
effect of this rule is to reduce the
number of export license applications
submitted annually by roughly 1,450.
These 1,450 submissions represent a

dollar value of $240 million in fiscal year
1988.

Exporters should be aware that
certain items within deleted entries that
are specially designed or modified for
military use may be subject to the
International Traffic in Arms
Regulations. Such items are under the
jurisdiction of the Office of Munitions
Control, Department of State. This
applies particularly to ECCNs 5406C
(ITAR category Vi(c)), 4431B (ITAR
category VI(b)), 5431C (ITAR category
IV(h), VI(b), VII{h}), 5510C (ITAR
category VI(b), Xi(a)(2)), 4601B (ITAR
category XXI1)), 5568C (ITAR category
VIII(j)). and 4516B (ITAR category XlI(c)).

Section 5(c)(6) of the EAA applies not
only to goods, but also to technical data
and software controlled unilaterally by
the United States. Accordingly,
exporters are notified that such
unilateral technical data controls no
longer apply.

In general, the multilateral national
security controls on technical data and
software are found in certain “A"
entries on the Control List, in § 779.4(d)
and in Supplement Nos. 3 and 4 to Part
779. In general, multilateral national
security controls apply to technical data
required for the development,
production, or use of products defined
on the Control List with the letter "A" at
the end of its Export Control Commodity
Number, as well as to the integration of
uncontrolled parts into such products.
However, certain COCOM entries have
specific references to technical data that
have not been published in the Export
Administration Regulations because
previously a validated license has been
required for the export of virtually all
technical data to the Soviet Bloc.

Under the current structure of the
technical data controls, it is extremely
difficult to draft precise rules to
implement the statutory mandate to
eliminate unilateral technical data
controls. For that reason, exporters
should seek advice from the Bureau of
Export Administration unless they are
certain that their technical data or
software is neither multilaterally
controlled nor controlled for reasons of
nuclear nonproliferation or foreign
policy.

The Department of Commerce
announced in its proposed technical
data and software rule (October 13,
1988, 53 FR 40074) that it is integrating
all technical data and software controls
on to the Control List. Once that task is
completed, the Department will publish
the revised Part 779 and the revised
Control List. The revised Control List
will adhere to the specific technical data
and goftware provisions of COCOM's
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International List and will give grealer
guidance regarding the scope of
multi'ateral national security controls.
Until that task is completed, exporters
are urged to submit classification
requests to the Office of Technology and
Policy Analysis on a case-by-case basis.
Exporters are reminded that unilateral
controls may be maintained for foreign
policy and nuclear non-proliferation
reasons. For example, technical data
controls in § 779.4(c) are imposed for
reasons of nuclear non-proliferation. A
wide variety of technical data and
software controls are imposed for
foreign policy reasons under Part 785.

A dditional Controls on Certain
Chemicals and Biological Agents

Upon recommendation by the
Secretary of State, with the concurrence
of the Secretary of Commerce, this rule
provides for foreign policy control of
sclected chemicals, viruses and viroids,
bacteria, fungi and protozoa, which had
been subject to unilateral national
szcurity control. Each item continues to
be controlled at the same level of
country control that had applied for
national security reasons, except that
controls to Iran, Iraq and Syria have
been added when necessary. These
controls are necessary to further
significantly the foreign policy of the
United States. These foreign policy
controls on chemicals harmonize our
controls with those of other Western
countries that are concerned about the
proliferation of these chemicals and
publicly convey the United States
opposition to the use of chemical
weapons. Although the viruses, bacteria,
protozoa and fungi are not now subject
to multilateral control, the United States
is exploring ways to seek such controls
by other suppliers. The Department of
Commerce has submitied a report to the
Congress under section 6 of the EAA to
support imposition of thege foreign
policy controls. The general policy will
be to deny exports to Libya, Iran, Iraq or
Syria, unless the transaction is in
performance of a contract entered into
before February 22, 1989.

However, the general policy will be to
approve exports to other countries to
which a validated license is required,
except where there is reasen to believe
that those chemicals will be used in
producing chemical or biological
weapons or will otherwise be devoted to
chemical warfare purposes. In seeking
public comments on this rule, the
Department is particularly interested in
comments on the possibility of further
controls on additional chemicals and on
technical data and production
equipment related to these products.

Nuclear Non-Proliferation Controls

This rule also imposes controls on
helium-3, which was controlled under
Export Control Commodity Number
(ECCN) 4721B of the Commodity Control
List, by placing it on the Nuclear
Referral List. The Secretary of
Commerce, upon the recommendation of
the Secretary of Energy, has determined
that use of helium-3 for purposes other
than that for which the export was
intended, could be of significance for
nuclear explosive purposes. This rule
also maintains preexisting nuclear
nonproliferation controls on four
ECCN's for which the unilateral national
security controls are removed—ECCN's
4585B, 5585C, 4592B, and 4635B.

Rulemaking Requirements

1. This rule is consistent with
Executive Orders 12291 and 12661.

2. This rule mentions a collection of
information subject to the requirements
of the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 ef seq.). This collection
has been approved by the Office of
Management and Budget under control
number 0694-0005. The net effect of this
rule is to reduce the number of export
license applications submitted annually
by roughly 1,450. This should reduce the
paperwork burden on the public by
approximately 1,100 hours annually.

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612,

4. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by section 553 of the
Administrative Procedure Act (5 U.S.C.
553), or by any other law, under sections
603(a) and 604(a) of the Regulatory
Flexibility Act (5 U.S.C. 603({a) and
604(a)) no initial or final Regulatory
Flexibility Analysis has to be or will be
prepared.

5. Section 13(a) of the Export
Administration Act of 1979 (EAA), as
amended (50 U.S.C. app. 2412(a)),
exempts this rule from all requirements
of section 553 of the Administrative
Procedure Act (APA]) (5 U.S.C. 553),
including those requiring publication of
a notice of proposed rulemaking, an
opportunity for public comment, and a
delay in effective date.

However, because of the importance
of the issues raised by these regulations,
this rule is issued in interim form and
comments will be considered in the
development of final regulations.
Publishing this rule in proposed form
would impair the Bureau of Export
Administration’s ability to impose

effective and timely controls. This rule is
issued in interim form and, consistent
with section 13(b) of the EAA, an
opportunity for public comment is
provided for this rule,

In addition to comments on this rule,
the Department is seeking comments on
possible controls on technical data and
production equipment related to the
items placed under foreign policy
control by this rule.

This period for submission of
comments will close April 14, 1989. The
Department will consider all comments
received before the close of the
comment period in developing final
regulations. Comments received after
the end of the comment period will be
considered if possible, but their
consideration cannot be assured.
Accordingly, the Department encourages
interested persons who wish to
comment to do so at the earliest
possible time to permit the fullest
consideration of their views.

The Department will not accept public
comments accompanied by a request
that part or all of the material be treated
confidentially because of its business
proprietary nature or for any other
reason.

The Department will return such
comments and materials to the person
submitting the comments and will not
consider them in the development of
final regulations.

All public comments on these
regulations will be a matter of public
record and will be available for public
inspection and copying. In the interest of
accuracy and completeness, the
Department requires comments in
written form. Oral comments must be
followed by written memoranda, which
will also be a matter of public record
and will be available for public review
and copying. Communications from
agencies of the United States
Government or foreign governments will
not be made available for public
inspection.

The public record concerning these
regulations will be maintained in the
Bureau of Export Administration
Freedom of Information Records
Inspection Facility, Room 4886, U.S.
Department of Commerce, 14th Street
and Pennsylvania Avenue NW.,
Washington, DC 20230. Records in this
facility, including written public
comments and memoranda summarizing
the substance of oral communications,
may be inspected and copied in
accordance with regulations published
in Part 4 of Title 15 of the Code of
Federal Regulations. Information abou!
the inspection and copying of records
may be obtained from Margaret Cornejo,
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¢au of Export Administration
odom of Information Officer, at the
wve address or by calling (202) 377-

N

tof Subjects in 15 CFR Parts 776, 785
4799

mmunist countries, Exports,
wrting and recordkeeping
guirements.
dccordingly, the Export
ministration Regulations (15 CFR
t§ 700~799) are amended as follows:

RT 776—[AMENDED)

1 The authority citation for Part 776
piinues to read as follows:

sthority: Pub. L. 96-72, 93 Stat. 503 (50

8C. app. 2401 et seq.), as amended by Pub.
7-145 of December 29, 1981, by Pub, L.

% of July 12, 1985, and by Pub. L. 100-418
August 23, 1988; E.O. 12525 of July 12, 1985
R 28757, July 186, 1985),

2 Part 776 is amended by adding a
7619, reading as follows:

619 Chemical and biclogical agents.
i) In suppert of U.S, foreign policy,
dparticularly the U.S. policies of
posing the proliferation and use of
emical and biological weapons,
kmicals identified in ECCN 4798B
juire a validated license for export
bn the United States to all foreign
gtinations except Australia, Belgium,
nada, Denmark, the Federal Republic
Germany, France, Greece, Iceland,
land, Italy, Japan, Luxembourg, the

erlands, New Zealand, Norway,
itugal, Spain, Switzerland, Turkey

i the United Kingdom. Other

micals identified in 5798F and 5799C
tcontrolled to the countries indicated
those entries. Viruses and viroids
ntified in ECCN 4997B and bacteria,
gi, and protozoa identified in ECCN
48 are controlled to all destinations
icept Canada,

| Unless the criteria stated in
Pagraph (c), (d) or (e) of this section
 met, applications to export the goods
ECCNs 4798B, 5798F, 5799C, 4997B,
149988 will generally be denied to
ya, Iran, Iraq and Syria. Applications
ll generally be approved to other
linations, except where there is
301 to believe that those goods will
used in producing chemical or
ogical weapons or will otherwise be
oted to chemical or biological
tare purposes.
¢) Applications to export the
owing chemicals to Syria, in
formance of a contract entered into
ore April 28, 1986, generally will be
Proved: Dimethyl methylphosphonate;
byl phosphonyldifiuoride;

%phorous oxychloride; thiodiglycol;

dimethylamine hydrochloride;
dimethylamine; ethylene chlorohydrin
(chloroethanol); and potassium fluoride.

(d) Applications to export the
following chemicals to Iran, Irag or
Syria, in performance of a contract or
agreement entered into before July 6,
1987 will generally be approved:
Dimethy] phosphite (dimethyl hydrogen
phosphite); methyl
phosphonyldichloride; 3-quinuclidinol;
N,N-diisopropylaminoethane-2-thiol;
N,N-diisopropylaminoethyl-2-chloride;
3-hydroxy-l-methylpiperidine; trimethyl
phosphite; phesphorous trichloride; and
thionyl chloride.

(e) Applications to export other items
in ECCNs 4798B, 49978, and 4998B to
Iran, Iraq or Syria in performance of a
contract entered into before February
22,1989 will generally be approved.

(f) Applicants who wish a pre-existing
contract to be considered in reviewing
their license applications must submit
adequate documentation demonstrating
the existence of the contract,

(g) The reexport provisions of Part 774
and the provisions of § 776.12 are not
applicable to the foreign policy controls
of this section. However, the export of
these commodities from the United
States to any destination with
knowledge that they will be reexported
directly or indirectly, in whole or in part,
to Iran, Iraq, Syria or Libya is prohibited
without a validated license.

PART 785—[AMENDED]

3. The authority citation for Part 785
continues to read as follows:

Authority: Pub, L. 98-72, 93 Stat. 503 (50
U.5.C. app. 2401 &t seq.), as amended by Pub.
L. 97-145 of December 29, 1981, by Pub. L.
99-84 of July 12, 1985, and by Pub. L. 100418
of August 23, 1988; E.O. 12525 of July 12, 1985
(50 FR 28757, July 16, 1985); Pub. L. 95-223 of
December 28, 1977 (50 U.S.C. 1701 et seq.);
E.O. 12532 of September 9, 1985 (50 FR 36861,
September 10, 1985) as affected by notice of
September 4, 1986 (51 FR 31925, September 8,
1986); Pub. L. 89-440 of October 2, 1988 {22
U.S.C. 5001 et seg.); and E.O. 12571 of
October 27, 1986 (51 FR 39505, October 23,
1988).

4, Section 785.4 is amended by
revising paragraph (e) to read as
follows:

§785.4 Country groups T and V.
- L * - *

(e) Iran: scuba gear. In support of U.S.
foreign policy concerns, a validated
license is required for the export to Iran
of self-contained underwater breathing
apparatus and related equipment,
including the equipment listed in ECCN
5398F, all of which is herein referred to
as scuba gear. Applications for export to

Iran of commodities subject to these
controls will generally be denied.

* - - -

PART 779—[AMENDED]

5. The authority citation for Part 799
continues to read as follows:

Authority: Pub. L. 86-72, 83 Stat. 503 (50
U.S.C. app. 2401 ef seq.), as amended by Pub.
L. 97-145 of December 29, 1981, by Pub. L.
99-64 of July 12, 1985, and by Pub. L. 100-418
of August 23, 1988; E.O. 12525 of July 12, 1985
(50 FR 28757, July 18, 1985); Pub. L. 95-223 of
December 28, 1977 (50 U.S.C. 1701 et seq.);
E.O. 12532 of September 9, 1985 (50 FR 36861,
September 10, 1985) as affected by notice of
September 4, 1986 (51 FR 31925, September 8,
1986); Pub. L. 29-440 of October 2, 1986 (22
U.S.C. 5001 et seq.); and E.O. 12571 of
October 27, 1986 (51 FR 39505, October 29,
1986).

Supplement No. 1 to § 799.1
[Amended]

6. In Supplement No. 1 to § 799.1 (the
Commodity Control List), the following
Export Control Commodity Numbers
(ECCNs) are removed:

In Commodity Group 3 (General
Industrial Equipment), ECCN 5399C;

In Commodity Group 4 (Transportation
Equipment), ECCNs 5406C, 4431B, and
5431C;

In Commodity Group 5 (Electronics and
Precision Instruments), ECCNs 5510C,
4516B, 5568C, 5595C, and 5596C;

In Commodity Group 6 (Metals,
Minerals, and Their Manufactures),
ECCN 4601B; and

In Commodity Group 7 (Chemicals,
Metalloids, Petroleum Products and
Related Materials), ECCNs 4707B,
47468, 4754B, and 4755B.

7. In Commodity Group 3 (General
Industrial Equipment), the heading of
ECCN 6399G is revised to read "General
industrial equipment, n.e.s., and parts
and accessories therefor.”

8. In Commodity Group 5 (Electronics
and Precision Instruments), ECCN 45858
is amended by removing the “List of
Photographic Equipment Controlled by
ECCN 4585B" and by revising the
heading and the Reason for Control and
Special Licenses Available paragraphs
to read as follows:

4585B Streak cameras capable of
recording events that are initiated by, or
synchronized with, the camera
mechanism (i.e., discontinuous access
type), having a design capability for
writing speeds of 8 mm per microsecond
and above and a time resolution of 100
nanoseconds or less, and parts and
accessories, n.e.s.

* * - - -
Reason for Control: Nuclear non-

proliferation.
Special Licenses Available: None.
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9. In Commodity Group 5 (Electronics
and Precision Instruments), ECCN 5585C
is amended by removing the “List of
Photographic Equipment Controlled by
ECCN 5585C" and by revising the
heading and the Reason for Control and
Special Licenses Available paragraphs
to read as follows:
5585C Other high-speed continuous
writing, rotating drum cameras capable
of recording at rates in excess of 2,000
frames per second, and parts and
accessories, n.e.s.

* - . . *

Reason for Control: Nuclear non-
proliferation.
Special Licenses Available: None,

L - * * *

10. In Commodity Group 5 (Electronics
and Precision Instruments), ECCN 4592B
is amended by revising the Validated
License Required and Reason for
Control paragraphs to read as follows:

4592B Equipment for measuring
pressures to 100 Torr or less having
corrosion-resistant sensing elements of
nickel, nickel alloys, phosphor bronze,
stainless steel, or aluminum.

* * - * *

Validated License Required: Country
Groups QSTVWYZ, except countries
identified in Supp. Nos. 2 and 3 to Part
773.

* * * - -

Reason for Control: Nuclear non-
proliferation.

. * . . .

11. In Commodity Group 6 (Metals,
Minerals and Their Manufactures),
ECCN 4635B is amended by revising the
Reason for Control paragraph to read
“Nuclear non-proliferation.”

12. In Commodity Group 7 (Chemicals,
Metalloids, Petroleum Products and
Related Materials), ECCN 4721B is
amended by revising the Reason for
Control and Special Licenses Available
paragraphs to read as follows:

4721B Helium isotopically enriched in
the helium-3 isotope, in any form or
quantity, and whether or not admixed
with other materials, or contained in any
equipment or device.

Reason for Control: Nuclear non-
proliferation.

Special Licenses Available: None.

13. In Commodity Group 7 (Chemicals,
Metalloids, Petroleum Products and
Related Materials), ECCN 4798B is
amended by revising the heading and
the Validated License Reguired
paragraph and by adding a “List of
Chemicals Controlled by ECCN 4798B"
at the end of the entry, as follows:

4798B Precursor and intermediate
chemicals used in the production of
chemical warfare agents.

Validated License Required: All
destinations except Australia, Belgium,
Canada, Denmark, the Federal Republic
of Germany, France, Greece, Iceland,
Ireland, Italy, Japan, Luxembourg, the
Netherlands, New Zealand, Norway,
Portugal, Spain, Switzerland, Turkey,
and the United Kingdom.

* * * * -

Special Foreign Policy Controls: * * *

List of Chemicals Controlled by ECCN

4798B

(a) Diethyl methylphosphonite,

(b) Dimethyl methylphosphonate,

(c) Dimethyl phosphite (dimethyl
hydrogen phosphite),

(d) Methyl benzilate,

(e) Methyl phosphonyl dichloride,

(f) Methyl phosphonyl difluoride,

(g) N.N-diisopropyl-B-amino ethanol,

(h) Phosphorous oxychloride,

(i) 3-Quinuclidinol,

(i) 3-Quinuclidinone, and

(k) Thiodiglycol.

14, In Commodity Group 7 (Chemicals,
Metalloids, Petroleum Products and
Related Materials), a new ECCN 5798F
is added between 4798B and 4799B,
reading as follows:

5798F Arsenic trichloride,
dimethylamine, ethylene chlorohydrin
(chloroethanol), phosphorous trichloride,
potassium cyanide, potassium fluoride,
and thionyl chloride.

Controls for ECCN 5798F

Unit: Report in "$ value.”

Validated License Reguired: Country
Groups S and Z, Iran, Iraq, Syria, and as
required by special South Africa policy
below.

GLV § Value Limit: General License
GLV not applicable; however, another
general license may apply.

Processing Code: CM.

Reason for Control: Foreign policy.

Special Licenses Available: None,

Special South Africa and Namibia
Controls: A validated license is required
for export or reexport to the Republic of
South Africa and Namibia if intended
for delivery to or for use by or for
military or police entities in these
destinations, or for use in servicing
equipment owned, controlled, or used by
or for these entities. See § 785.4(a).

15. In Commodity Group 7 (Chemicals,
Metalloids, Petroleum Products and
Related Materials), ECCN 5799C is
amended by revising the heading, the
Validated License Required paragraph,
the Reason for Control paragraph, and
the Special Licenses Available
paragraph and by adding a List of

Chemicals Controlled by ECCN 5799C,
as follows:

5799C Chemicals, as described in thig
entry.

Controls for ECCN 5799C

- - * * *

Validated License Required: Country
Groups QSWYZ, the People's Republic
of China, Afghanistan, Iran, Iraq, Syris,
and as required by special South Africa
policy below.

- * * *

Reason for Control: Foreign policy.

Special Licenses Available: None.

Special South Africa and Namibia
Controls: * * *

List of Chemicals Controlled by ECCN
5799C

(a) Benzilic acid (2,2-diphenyl-2-
hydroxyacetic acid) (2,2-
diphenylglycolic acid);

(b) Diethyl ethylphosphonate;

(c) Diethyl-N,N-
dimethylphosphoramidate;

(d) Diethyl phosphite;

(e) Dimethyl ethylphosphonate;

(f) Dimethylamine hydrochloride;

(g) Ethyl phosphinyl dichloride;

(h) Ethyl phosphinyl difluoride (ethyl
phosphorous difluoride);

(j) Ethyl phosphonyl dichloride;

(j) Ethyl phosphonyl difluoride:

(k) Hydrogen fluoride;

(1) 3-Hydroxy-1-methylpiperidine;

{m) Methyl phosphinyl dichloride;

(n) Methyl phosphinyl difluoride (methyl
phosphorous difluoride);

(0) N,N-diisopropyl-B-aminoethy!
chloride;

(p) N,N-diisopropyl-B-aminoethane thio

(q) Phosphorous pentachloride;

(r) Pinacolone (3,3-dimethyl-2-butanone

(s) Pinacolyl alcohol;

(t) QL (O-ethyl-2-diisopropylaminoethyl
methylphosphonite);

(u) Triethyl phosphite; and

(v) Trimethyl phosphite.

16. In Commodity Group 7 (Chemicals,
Metalloids, Petroleum Products and
Related Materials), ECCN 6799G is
amended by revising the heading and
the Validated License Required and
Special Licenses Available paragraphs
to read as follows:

6799G Other chemicals, chemical )
materials and products, plastic materiel
regenerated cellulose, artificial resins,

and miscellaneous related materials and

products, n.e.s.

Validated License Required: Counlry
Groups SZ and as required by special
South Africa policy below.

» - - *

Y

(o R )

&3 A
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Special Licenses Available: None.

17, In Commedity Group 9
[Miscellaneous), ECCNs 4997B and
19088 are revised to read as follows:

19978 Viruses or viroids for human,
veterinary, plant, or laboratory use,
wxcept those listed in § 789.2,
hnterpretation 25. (See interpretation 24
for classification of microorganisms on
fhe basis of hazard or pathogenicity.)

Controls for ECCN 4897B

Unit: Report in “$ value."

Volidated License Required: Country
Groups QSTVWYZ.,

GLV & Value Limit: $0 for all
destinations.

Processing Code: CM.

Reason for Control: Foreign policy.

Special Licenses Available: See Part

n
3.

19983 Bacteria, fungi, and protozoa,
except those listed in § 789.2,
Interpretation 26. (See interpretation 24
for classification of etiologic agents on
the basis of hazard or pathogenicity.)

Controls for ECCN 4998B

Unit: Report in *'$ value."”

Validated License Required: Country
Croups QSTVWYZ.

GLV $ Value Limit: $0 for all
destinations.

Processing Code: CM.

Reason for Control: Foreign policy.

Special Licenses Available: See Part
173,

Supplement No. 1 to § 799.2 [Amended]

18. Supplement No. 1 to § 799.2,
Commodity Interpretations, is amended
by revising Interpretation 24, adding
Interpretations 25 and 26, and removing
Interpretations 28 and 29.

Interpretation 24: Classification of
Microorganisms by Level of Hazard or
Pathogenicity as defined by the U.S.
Department of Health, Education, and
Welfare's 3rd Edition (June 1972) of the
‘Classification of Etiologic Agents on
the Busis of Hazard"

L Basis for Agent Classifications

Class 1. Agents of no or minimal
bazard under ordinary conditions of
handling,

Class 2. Agents of ordinary potential
hazard. This class includes agents that
may produce disease of varying degrees
of severity from accidental inoculation
rinjection or other means of cutaneous
Penetration, but are contained by
ordinary laboratory techniques.

Class 3. Agents involving special

dzard or agents derived from outside
the United States that require a federal

permit for importation unless they are
specified for higher classification. This
class includes pathogens that require
special conditions for containment.

Class 4. Agents that require the most
stringent conditions for their
containment because they are extremely
hazardous to laboratory personnel or
may cause serious epidemic disease.
This class includes Class 3 agents from
outside the United States when they are
employed in entomological experiments
or when other entomological
experiments are conducted in the same
laboratory area.

Class 5. Foreign animal pathogens
that are excluded from the United States
by law or whose entry is restricted by
USDA administrative policy.

NOTE: Federally licensed vaccines
containing live bacteria or viruses are
not subject to these classifications.
These classifications are applicable,
however, to cultures of the strains used
for vaccine production.

IL. Classification of Agents

[This classification does not include
strictly animal pathogens. A PHS permit
is required to import any agent or to
transfer within the United States any
agent imported under permit.]

A. Classification of Bacterial Agents

Class 1. All bacterial agents not
included in higher classes according to
“Basis for Agent Classifications.”
Class 2. Actinobacillus—all species
except A. mallei, which is Class 3.
Arizona hinshawii—all serotypes
Bacillus anthracis
Bordetella-all species
Borrelia recurrentis, B. vincenti
Clostridium botulinum:
C1. chauvoei, C1. haemolyticum,
C1 histolyticum, C1. novyi,
C1. septicum, C1. tetani
Corynebacterium diphtheriae,
C. equi, C. haemolyticum,
C. pseudotuberculosis,
C. pyogenes, C. renale
Diplococcus (Streptococcus)
pneumoniae

Erysipelothrix insidiosa

Escherichia coli—all enteropathogenic
serotypes

Haemophilus ducreyi, H. influenzae

Herellea vaginicola

Klebsiella—all species and all serotypes

Leptospira interrogans—all serotypes

Listeria—all species

Mima polymorpha

Moraxella—all species

Mycobacteria—all species except those
listed in Class 3

Mycoplasma—all species except
Mycoplasma mycoides, which is in
Class 5

Neisseria gonorrhoeae, N. meningitidis
Pasteurella—all species except those
listed in Class 3
Salmonella—all species and all
serotypes
Shigella—all species and all serotypes
Sphaerophorusnecrophorus
Staphylococcus aureus
Streptobacillus moniliformis
Streptococcus pyogenes
Treponema carateum, T. pallidum, and
T. pertenue
Vibrio fetus, V. comma. including
biotype El Tor, and V.
parahemolyticus
Class 3. Actinobacillus mallei *

Bartonella—all species

Brucella—all species

Francisella tularensis

Mycobacterium avium, M. bovis M.
tuberculosis

Pasteurella multocida type B (“buffalo”
and other foreign virulent strains ?

Pseudomonas pseudomallei *

Yersenia pestis

B. Classification of Fungal Agents

Class 1. All fungal agents not included
in higher classes according to “Basis for
Agent Classifications.”

Class 2. Actinomycetes (including
Nocardia species and Actinomyces
species and Arachnia propionica).

Blastomyces dermatitidis

Cryptococcus neoformans

Paracoccidioides brasiliensis

Class 3. Coccidioides immitis.
Histoplasma capsulatum

C. Classification of Parasitic Agents

Class 1. All parasitic agents not
included in higher classes according to
“Basis for Agent Classifications."

Class 2. Endamoeba histolytica.

Leishmania sp.

Naegleria gruberi

Toxoplasma gondii

Toxocara canis

Trichinella spiralis

Trypanosoma cruzi

Class 3. Schistosoma mansoni

D. Classification of Viral, Rickettsial,
and Chlamydial Agents

Class 1. All viral, rickettsial, and
chlamydial agents not included in higher
classes according to “Basis for Agent
Classifications,” including the following:

Influenza virus A PR8/34

Newcastle virus—strains licensed for

vaccine use in the U.S.

Parainfluenza virus 3, SF4 Strain

1 USDA permit also required for import or
interstate transport.
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[These viruses are specifically listed
because they are suitable for science
experiments at a junior level.]

Class 2 . Adenoviruses—human, all
types.

Cache Valley virus

Coxsackie A and B viruses

Cytomegaloviruses

Echoviruses—all types

Encephalomyocarditis virus (EMC)

Flanders virus

Hart Part virus

Hepatitis candidate viruses

Herpes viruses—except Herpesvirus
simiae (Monkey B virus), which is in
Class 4

Infectious bronchitis-like virus

Influenza viruses—all types except A/
PR8/34, which is in Class 1

Langat virus

Lymphogranuloma venereum agent

Measles virus

Mumps virus

Parainfluenza viruses—all types,
except Parainfluenza virus 3. SF4
strain, which is in Class 1

Polioviruses—all types, wild and
attenuated

Poxviruses—all types except Alastrim
and Smallpox, which, depending on
experiments, are in Class 3 or Class
“

Rabies virus—all strains except
Rabies street virus, which is in
Class 3 when inoculated into wild
animals or domestic carnivores

Reoviruses—all types

Respiratory syncytial virus

Rhinoviruses—all types

Rubella virus

Simian viruses—all types except
Herpesvirus simiae (Monkey B
virus) and Marburg virus, which are
in Class 4

Sindbis virus

Tensaw virus

Turlock virus

Vaccinia virus

Varicella virus

Vole rickettsia

Yellow fever virsu, 17D vaccine strain

Class 3. Alastrim, when used in vitro.

Arboviruses—all strains except those
in Classes 2 and 4

(Arboviruses indigenous to the United
States are in Class 3, except those listed
in Class 2. West Nile and Semliki Forest
viruses may be classified up or down,
depending on the conditions of use and
geographical location of the laboratory.)

Lymphocytic chorimeningitis virus
(LCM)

Monkey pox virus

Psittacosis-Ornithosis-Trachoma
group of agents

Rabies street virus, when used in
inoculations of wild animals or
domestic carnivores (See Class 2.)

Rickettsia—all species except Vole

rickettsia when used for
transmission or animal inoculation
experiments
Smallpox virus, when used in vitro
Vesicular stomatitis virus *
Yellow fever virus—wild, when used
in vitro
Class 4. Alastrim virus, when used for
transmission or animal inoculation
experiments
Dengue virus, when used for
transmission or animal inoculation
experiments
Hemorrhagic fever agents, including

Crimean hemorrhagic fever (Congo),

Junin, and Machupo viruses, and
others as yet undefined

Herpesvirus simiae (Monkey B virus)

Lassa virus

Marburg virus

Mucambo virus

Smallpox virus, when used for
transmission or animal inoculation
experiments

Tick-borne encephalitis virus
complex, including Russian spring-
summer encephalitis, Kyasanur
forest disease, Omsk hemorrhagic
fever, and Central Eueopean
encephalitis viruses

Yellow fever virus—wild, when used
for transmission or animal
inoculation experiments

Interpretation 25: Viruses and Viroids

With the exception of genetically
engineered or manipulated agents, the
commodities identified in this
Interpretation may be exported under
General License to Country Groups
QTVWY.

1. All Class I agents, as defined in
Interpretation 24.
2. Class Il agents, as follows:

Animal

Adenoviruses
Amphibian
Avian (U.S. isolates only)
Bovine (U.S. isolates only)
Canine -
Human (except Type 38)
Murine )
Simian
Caliciviruses
Coronaviruses (except avian infectious
bronchitis and rabbit coronavirus)
Herpes and Herpes-like viruses
Canine
Equine
Feline
Fish
Guinea pig
Human (except B virus and simian
herpes 3)
Swine

! USDA permit also required for import or
interstate transport.

Orthomyxoviruses
Papovaviruses
Paramyxoviruses (except Nariva and
Newcastle disease)
Parvoviruses (except goose hepatitis
and Lulll}
Picornaviruses
Human enteroviruses

Human rhinoviruses
Animal (except porcine entero 5)
Poxviruses (except Cotia, Embu,
Monkeypox, and Myxoma)

Reoviruses

Retroviruses (except spleen necrosis

and Visna)

Rotaviruses (except Bovine)

Bacterial

All phage strains not in hosts

Plant
All strains

Interpretation 26: Bacteria, Protozoa,

and Fungi

With the exception of genetically
engineered or manipulated agents, the
commodities identified in this
Interpretation may be exported under
General Licence to Country Groups

QTVWY.

1. All Class I agents, as defined in

Interpretation 24.

2. Class II agents listed in this
Interpretation 26, including bacteria,

protozoa, and fungi.

Acetivibrio
Acetoanaerobium
Acetobacter
Acetobacterium
Acetogenium
Acetomicrobium
Acholeplasma
Achromobacter
Acidaminococcus
Acidiphilium
Acidothermus
Acinetobacter
Acranobacterium
Actinobacillus
Actinomadura
Actinomonospora
Actinomyces
Actinoplanes
Actinopolyspora
Actinopycnidium
Actinosporangium
Actinosynnema
Aerobacter
Aerococcus
Aeromonas
Agrobacterium

Bacterium
Bacteroides
Bartonella
Bdellovibrio
Beggiatoa
Beijerinckia
Beneckea
Betabacterium
Bifidobacterium
Blastobacter

Calothrix
Cepnoctophaga

Agromyces
Alcaligenes
Alteromonas
Alysiella
Amorphosporangium
Ampullariella
Amycolata
Amycolatopsis
Anabaena
Anacystis
Anaerobiospirillum
Anaeroplasma
Anaerovibrio
Ancalomicrobium
Ancylobacter
Angiococcus
Aquaspirilium
Arachnia
Archangium
Arthrobacter
Asticcacaulis
Aureobacterium
Azomonas
Azospirillum
Azotobacter
Azotomonas

Blastococcus
Bordetelia
Bradyrhizobium
Branhamella
Brevibacterium
Brochothrix
Budvicia
Buttiauxella
Butyribacterium
Butyrivibrio

Cardiobacterium
Caryophanon
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Caseobacter
Caseococcus
Catenuloplanes
Caulobacter
Cedecea
Cellulomonas
Cellvibrio
Centipeda
Chaemisiphon
Chainia
Chlorobium
Chloroflexus
Chlorogloeopsis
Chondrococcus

Dactylosporangium
Deinococcus

Deleya
Dermatophilus
Dermocarpa

Derxia

Estothiorhodospira
Edwardsiella
Ekenella
Elytrosporangium
Empedobacter
Enterobacter

Falcivibrio
Fervidobacterium
Filomicrobium
Fischerella
Flavobacterium
Flectobacillus
Flexibacter

Gaffyka
Cardnerella
Gemella

Gemmiger
Geodermatophilus

Haemophilus

Hafnia
Haliscomenobacter
Haloanaerobium
Halobacterium
Halobacteroides
Halococcus
Halomethanococcus
Halomonas

liyobacter
Intrasporangium

Janthinobacterium

Kibde!osporanglum
Kineosporia

Kingella

Kitasatoa
Kimamspoda

Lachnospira
Lactobacillug
Lactococcus
Lampropedia
Leclercia
Leminorella
Leptospira

Megasphaera
Melisococcus
Meiiuangium
Meniscus
Methanobacterium
Methanobrevibacter
Methanocoocus
.\iezhanogenium
.\(r:hanomonal
Methanomicrobium
Mﬂhanoanrcinu

Chromatium
Chromobacterium
Chroococcidiopsis
Chryseomonas
Citrobacter
Clavibacter
Coccobacillus
Comamonas
Coprococcus
Curtobacterium
Cylindrospermum
Cystobacter
Cytophaga

Desulfobulbus
Desulfococcus
Desulfomonas
Desulfotomacuium
Desulfovibrio
Dictyoglomus

Enterococcus
Erysipelothrix
Erythrobacter
Eubacterium
Ewingella
Excellospora

Flexiligladius
Flexithrix
Fluoribacter
Frankia
Frateuria
Fusobacterium

Cloeobacter
Gloeocapsa
Gloeathece
Gluconobacter
Glycomyces

Hapalosiphon
Heliobacillus
Heliobacterium
Heliospirillum
Herbaspirillum
Herpetosiphon
Hyphomicrobfum
Hyphomonas

Kluyvera
Koserella
Krusella
Kurthia
Kystella

Leptospirillum
Leptothrix
Leptotrichia
Leuconostoc
Leucothrix
LPP Group
Lysobacter

Methanospirillum
Methylobacillus
Mathylobacterium
Methylococcus
Methylomonas
Methylophaga
Methylophylis
Microbacterium
Microbispora
Microchaete
Micrococcus

Microcyclus
Microcystis
Microellobosporia
Micromonospora
Micromyces
Micropolyspora
Microscilla
Microtetraspora
Mobiluncus
Moellerella
Moraxella
Morganella

Nannocystis
Natronobacterium
Neisseria
Nitrobacter
Nitrococcus
Nitrosococcus
Nitrosolobus

Obesumbacterium
Oceanospirillum
Oerskovia

Paracoccus
Pasturella (except P.
multocida Type B)
Pectinatos
Pediococcus
Pedomicrobium
Peptococcus
Peptostreptococcus
Phenylobacterium
Phormidium
Photobacterium
Pilimelia
Planctomyces
Planobispora
Planococcus

Rahnella
Renibacterium
Rhizobium
Rhodobacter
Rhodococcus
Rhodocyclus
Rhodomicrobium
Rhodopila

Saccharobacterium
Saccharococcus
Saccharomonospora
Saccharopolyspora
Saccharothrix
Saprospira

Sarcina
Scytonema
Sebekia
Selenomonas
Seliberia

Serpens

Serratia
Simonsiella
Sphaerotilus
Sphingobacterium
Spirillospora
Spirillum
Spirochaeta
Spiroplasma
Spirosoma
Spirulina

Tatlockia
Tatumella
Thermoactinomyces

Thermoactinopolyspora

Thermoanaerobacter
Thermoanaerobium
Thermobacteroides

Thermodesulfobacterium

Thermolecphilum
Thermomicrobium
Thermomonospora

Morococcus

Mycobacterium {except
M. avium, M. bovis, M.

tuberculosis, and

leprosy-derived

strains)
Mycoplana
Mycoplasma
Myxococcus
Myxogeotrichum
Myxosarcina
Myxomicrobium

Nitrosomonas
Nitrospora
Nocardiodes
Nocardiopsis
Nodularia
Noguchia
Nostoc

Oscillatoria
Oxalobacter

Planomonospora
Plectonema
Plesiomonas
Polyangium
Promicromonospora
Propionibacterium
Propionispira
Prosthecobacter
Prosthecomicrobium
Protamincbacter
Proteus

Providencia
Pseudanabaena
Pseudonocardia
Psychrobacter

Rhodopseudomonas
Rhodospirillum
Rhodothece
Roseburia

Rothia

Rugamonas
Ruminococcus
Runella

Sporichthya
Sporocytophaga
Sporolactobacillus
Sporomusa
Sporosarcina
Stella

Stigmatella
Stomatococcus
Streptoalloteichus
Streptobacillus
Streptobacterium
Streptococcus
Streptomyces
Streptosporangium
Streptoverticillium
Succinimonas
Succinivibrio
Sulfolobus
Synechococcus
Synechocystis
Syntrophococcus

Thermoplasma
Thermoypolyspora
Thermothrix
Thermus
Thiocapsa
Thiomicrospira
Thiosphaera
Thiothrix
Tolypothrix
Tonsillophilus
Treponema

Ureaplasma
Veillonella
Vitreoscilla
Wolinella
Xanthobacter
Xanthomonas

Xenococcus

Yarsinia (except Y.
pestis)

Zoogloea

Zymomonas

Protozoa

Xenorhabdus
Xylella

(genus and species level)

Acanthamoeba
astronyxis
Acanthamoeba
comandoni
Acanthamoeba griffini
Acanthamoeba
palestinensis

Acanthamoeba rhysodes
Acanthamoeba terricola
Acanthamoeba tubiashi

Acanthoecopsis
Adelphamoeba
Amphidinium
Astasia
Bicosoeca
Blastocrithidia
Blepharisma
Bodo

Capsellina
Chlamydomonas
Chlorogonium
Cinetochilum
Cochliopodium
Colpoda
Crithidia
Crypthecodinium
Cryptobia
Cyathomonas
Cyclidium
Diaphanoeca
Didinium
Dientamoeba
Dunaliella
Endotrypanum
Entamoeba barreti
Entamoeba invadens

Entamoeba moshkovskii

Entamoeba terrapinae
Entosiphon

Euglena

Euplotes

Flabellula

Giardia

Glaucoma
Hartmannella
Heliophrya
Herpetomonas
Heteroamoeba
Hypotrichomonas
Isonema

Khawkinea
Leishmanla adleri
Leishmania agamae
Leishmania entriettii
Leishmania gerbilli
Leishmania hertigi
Leishmania tarentolae
Leptomonas

Fungi Including Yeasts

Abortiporus
Absida

Lingulamoeba
Lobomonas
Monocercomonas
Naegleria gruberi
Naegleria jadini
Naegleria lovaniensis
Naegleria thorntoni
Nosema
Nuclearia
Ochromonas
Oikomonas
Opisthonecta
Paraflabellula
Paramecium
Paramoeba
Paratetramitus
Pentatrichomonas
Phreatamoeba
Phytomonas
Plasmodium berghei
berghei
Pleistophora
Polytoma
Polytomella
Protacanthamoeba
Proteromonas
Pseudobodo
Rhynchomonas
Rosculus
Saccamoeba
Salpingoeca
Sarogena
Stephanopogon
Tetrahymena
Tetramitus
Tetratrichomonas
Tokophrya
Toxoplasma
Trichomitus
Trichomonas
Tritrichomonas augusta
Tritrichomonas
mobilensis
Tritrichomonas suis
Trypanosoma avium
Trypanosoma bennetti
Trypanosoma cervi
Trypanosoma conorrhini
Trypanosoma lewisl
Trypanosoma mega
Trypanosoma musculi
Trypanosoma ranarum
Trypanosoma tamiasi
Trypanosoma thelleri
Vahkampfia
Vannella
Vorticella
Willaertia

Acarospora
Achaetomiella
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Achaetomium
Achyla
Aciculoconidium
Aciculogporium
Acladium
Acrasis
Acrocylindrium
Acrodictys
Acrodontium
Acrophialophora
Acrospeira
Acrothecium
Actinodendron
Actinomucor
Actinospora
Acytostelium
Agaricus
Agrocybe
Aigialas

Ajellomyces {except A.

capsulata)
Akenomyces
Alatospora
Allochytridium
Allomyces
Alysidium
Amanita
Amauaroascus
Amblyosponm
Ambrosielia
Anikéoss
Amoebidium
Amorphotheca
Ampelomyces
Ampullifera
Amylocarpus
Amylomyces
Amylostereum
Anaptychia
Anguillospora
Aniptodera
Anixiella
Anixiopsis
Anthopsis
Anthostoma
Anthostomefla
Anthracobia
Anthracothecium
Antipodium
Antrodia
Aphanoascus
Aphanocladium

Bacidia
Bacillospora
Backusella
Bactridium
Bactrodesmium
Badarisama
Baeomyces
Baeospora
Bahustrabeeja
Balansia

Barya
Basidiobolus
Basidiomycetes
Basidioradulum
Basipetospora
Beltrania
Beltraniella
Benjaminiella
Berkleasmium
Berlesiella
Beverwykella
Bimuria
Biscogniauxia
Bispora
Bisporostibella
Bjerkandera
Blakeslea

Cacumisporium
Calcarispora

Calcarisporiella
Calcarisporium

Aphanomyces
Aphysiostroma
Apinisia
Aplognomonia
Apiosordarin
Apiotrichum
Apodus
Apophysomyces
Aquadiscula
Arachnomyces
Arachnotheca
Arcuadendron
Arenariomyces
Areolospora
Armillaria
Armillariella
Arnium
Arnoldia
Arthonia
Arthrinium
Arthroascus

Asterophora
Astraeus
Athelia
Athelopsis

Blastobotrys
Blastocladiella

Blastoschizomyces

Bloxamia
Boletus
Bondarzewia
Botryoascus
Botryobasidium
Botryoderma
Botryodiplodia
Botryohypoxylon
Botryomonilia
Botryosphaeria
Botryosporium
Botryotinia
Botryotrichum
Brachiosphaera
Brachysporiella
Brachysporium
Briosia

Buellia
Buergenerula
Bullera

Burgoa
Butlerelfia
Byssoascus
Byssothecium

Caldariomyces
Calocera

Calocybe
Caloplaca

Caloscypha
Calvatia
Camarops
Camarosporium
Campanella
Camposporium
Campylospora
Canariomyces
Cancellidium
Candelabrella
Candelariella
Cantharellula
Cantharellus
Capniomyces
Capnodium
Carpenteles
Catenaria
Catenularia
Caudospora
Caulochytrium
Cavostelium
Cenococcum
Centrospora
Cephaliophora
Cephaloascus
Ceraceomerulius
Ceraceosorus
Ceratobasidium
Ceratocystiopsis
Ceratopycnis
Ceratosphaeria
Cercoseptoria
Cerospors
Cercosporella
Cerinomyces
Cerioporopsis
Ceriporia
Ceriporiopsis
Cerrena
Cetraria
Chaetesbolisea
Chaetocladium
Chaetoderma
Chaetomella
Chaetomidium
Chaetopreussia
Chaetopsina
Chaetosartorya
Chaetosphaeria

Chaetosphaeronema

Chaetostylum
Chaetotyphula
Chalara
Chalaropsis
Chinosphaera
Chlamydoabsidia
Chlorencoelia
Chloridium
Chlorociboria
Chlorosplenium
Chmelia
Choanephora
Chondrostereum
Chorioactis

Ci

Chromocrea
Chrysosporium
Chytridium
Chytriomyces
Ciboria
Ciborinia
Ciliospara
Circinella
Cirrenalia
Citeromyces
Clﬂdobotryum
Cladachytrium
Cladonia
Cladophialophora

Dacrymyces
Daaryopinax
Dactylaria
Dactylelle
Dactylospora

Cladorrhinum
Clasterosporium
Clavariopsis
Clavatospora
Clavicorona
Clavispora
Cleistothelebolus
Clitocybe
Clitopilus
Clonostachys
Coccospora
Cochliobolus
Codinaea
Coemansia
Cokeromyces
Coleophoma
Coleosporium
Collecephalus
Colietotrichum
Collybia
Confertobasidium
Conidiobolus
Coniella
Coniochaeta
Coniochaetidium
Coniophora
Conioscypha
Caniothyrium
Caonoplea
Cookeina
Cooksonomyces
Coprinus
Copromyces
Cordana
Cordyceps
Coriolellus
Coriolus
Corollospora

Cristutariella
Cryphonectria
Cryptendoxyla
Cryptococcus
Cryptoporus
Cryptosphaeria
Cryptospora
Cryptosporelia
Cryptosporiopsis
Cryptosporiam
Cryptostroma
Ctenomyces
Culcitalna
Culicidospora
Culicinomyces
Cunninghamella
Custingophora
Cyathus
Cylindrobasidium
Cylindrocephalum
Cylindrocladiella
Cylindrocladium
Cylindrodendrum
Cylindrophora
Cylindrosporium
Cyphellophore
Cyptotrama
Cyrenella
Cystoderma
Cystofilobasidium
Cystoslereum
Cytospora

Daedalea
Daedaleopsis
Daldinia
Darluce
Datronia

Dendryphiopsis
Dermatocarpon
Dermea
Dermocystidium
Dermoloma
Dexhowardia
Diademospora
Diaporthe
Diatrypella
Dibotryon
Dichomera
Dichomitus
Dichotomocladinm
Dichotomomyces
Dichotomophthora
Dichotomophthoropsis
Dicranidion
Dictyophora
Dictyosporium
Dictyostelium

Echinobotryum
Echinocatena
Echinodontium
Echinopodospora
Echinosporangium
Echinosteliom
Eeniella

Endothiella
Engyodontium
Entomophthora
Entonaema
Entophlyctis
Ephelis
Ephemeroascus
Epichloe
Epicoccum

Faeberia
Farrowia
Favolus
Favomicrosporon
Fellomyces
Femsjonia
Fennellia
Fennellomyces
Fibroporia
Fibulobasidium
Filobasidiella
Filobasidium
Filosporella

Gabarnaudia
Gaertneriomyces
Gaeumannamyces
Galerina
Calzinia

Gamsia
Geanoderma
Galasinospora
Gelatinosporium
Genicalifera
Geniculospora
Geniculosporium
Geomyces
Georgefischeria
Geosmithia

Dictyotrichiella
Dictyuchus
Dicyma
Didymelia
Didymium
Didymopsis
Didymosphaeria
Didymostilbe
Diheterospora
Dimargaris
Dimorphospora

Diplomitoparus
Diplophyrs
Dipodascus

Dipsacomyces
Disarticulatus
Discosporium
Dispira
Ditiola
Doassansia
Doratomyces
Dothichiza
Dothiorella
Dothistroma
Drechslera
Duddingtonia
Dwayalomella

Eidamia
Eladia
Eleutherascus
Ellisomyces
Elginoe
Embellisia
Emericella

Epidermophyton

Exophiala
Exosporium
Exserchilum

Fimaria
Fistulina
Flagellospora
Flammulina
Fomes
Fomitopsis
Fonsecaea
Fontanospora
Fonticula
Fuscoboletinus
Fusicladium
Fusicoccum
Fusidium

Geotrichella
Geotrichum
Cerlachia
Gibellulopsis
Gilbertella
Gilmaniella
Glenospora
Cliocephalotrichum
Cliomastix
Cloeocercospora
Gloeacystidiellum
Gloeophyllum
Gloeoporus
Cloeosporium
Clomerella
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Glomus
Glomium
Clutinoagger
Cnomonia
Godronia
Gonatobotrys
Gonatobotryum
Gongronella
Gonytrichella
Gonytrichum
Grammothele
Graphilbum
Graphis
Graphium

Hadrotrichum
Hainesia
Haligena
Haliphthoros
Halosarpheia
Halosphaeria
Halteromyces
Hamigera
Hanseniaspora
Hansenula
Hansfordia
Hapalocystis
Hapalopilus
Haplographium
Haploporus
Haplosporangium
Hapsidiospora
Hearposporium
Hebeloma
Heleococcum
Helicascus
Helicobasidium
Helicondendron
Helicoma
Helicomonia
Helicomyces
Helicoon
Helicosporina
Helicosporium
Helicostylum
Heliscus
Helminthosporium
Hemicarpenteles
Hemiphacidium
Hendersonula
Henningsomyces
Hericium
Herpotrichia
Herpotrichiella
Hesseltinella

Idriella
Incrustoporia
Induratia
Infundibura
Ingoldia
Ingoldiella

Japonochytrium
Jugulospora

Kabatiella
Kaskaskia
Keratinomyces
Keratinophyton
Kemia

Khuskia
Kickxella
Kloeckera

Labyrinthophoma
Labyrinthula
Laccaria
Lachnellula
Lactarius
Lacunospora
Laetiporus
Laetisaria
Lagenidium
Lambertella

Crifola
Criphosphaeria
Griseopora
Guepiniopsis
Guignardia
Guilliermondella
Gymnascella
Gymnoascoideus
Gymnopilus
Cyuoerfiyella
Cyrodon
Gyrostroma
Gyrothrix

Heterobasidion
Heterocephalum
Heterosporus
Heterosporium
Heterotextus
Hexagonia
Hirschioporus
Hirsutella
Hobsonia
Hohenbuehelia
Holtermannia
Hormiactis
Hormoaccus
Hormodendrum
Hormographis
Hormonema
Hortaea
Humicola
Humicolopsis
Hyalocladium
Hyalopus
Hyalopycnis
Hyalotia
Hyalotiella
Hydronectria
Hygrophoropsis
Hygrophorous
Hymenochaete
Hymenoscyphus
Hymenula
Hyphochytrium
Hyphoderma
Hyphodontia
Hypholoma
Hyphopichia
Hypochnicium
Hypocrea
Hypomyces
Hypoxylon
Hysterium

Issatchenkia
Itersonilia

Junghuhnia

Kluyveromyces
Kochiomyces
Korunomyces
Kretzchmaria
Kuehneromyces
Kuehniella
Kutilakesopsis

Laricifomes
Lasiobolidium
Lasiobolus
Lasiosphaeria
Lasiostemma
Lateriramulosa
Laterispora
Laurilia
Laxitextum
Lecanora

Leccinum
Lecidea
Leciographa
Lecythophora
Leiothecium
Lemonniera
Lentescospora
Lentinula
Lentinus
Lentodium
Lenzites
Lepidopterella
Lepiota
Lepista
Lepteutypa
Leptodiscella
Leptodiscus
Leptodontidium
Leptographium
Leptolegnia
Leptomitus
Leptoporus
Leptosphaeria

Macrodiplodiopsis
Macrolepiota
Macronodus
Macrophoma
Macrophomina
Madurella
Magnaporthe
Malassezia
Malbranchea
Mammaria
Marasmiellus
Marasmius
Margaritispora
Mariannaea
Marssonina
Martininia
Massaria
Massariella
Mastigomyces
Mastigosporium
Megasporoporia
Melanconis
Melanconium
Melanocarpus
Melanodothis
Melanomma
Melanophoma
Melanoporia
Melanopsamma
Melanospora
Melanotus
Memnoniella
Menispora
Meria
Meruliopsis
Merulius
Metasphaeria
Metschnikowia
Metulodontia
Microascus
Microcyclus
Microdiplodia
Microdochium
Microeurotium
Micronectriella
Microporus
Microsphaeropsis
Microthecium
Microthelia
Microthyriella

Nadsonia
Naemacyclus
Naematoloma

-Nais

Nakataea
Nanoscypha
Narashimhania
Naucoria
Nectria
Nectriella

Leptosphaerulina
Leptoxyphium
Leucogyrophana
Leucosporidium
Leucostoma
Libertella
Lignincola
Limnoperdon
Linderina
Lindra
Lindtoeria
Lipomyces
Listeromyces
Lodderomyces
Lophodermium
Lophotrichus
Loramyces
Loweporus
Lulworthia
Lunulospora
Lycoperdan
Lyophyllum

Microxyphiella
Microxyphium
Minimedusa
Monacrosporium
Monascella
Monascus
Monilia
Monilella
Monilinia
Monochaetia
Monocillium
Monodictys
Monodisma
Monographella
Monosporascus
Monosporium
Monotospora
Montosporella
Meorchella
Mortierella
Mucor
Mucronella
Murogenella
Mutinus
Myceliophthora
Mycelium
Mycena
Mycoarachis
Mycoarctium
Mycocalia
Mycocalicium
Mycocandida
Mycocentrospora
Mycochlamys
Mycoderma
Mycoenterolobium
Mycogone
Mycoleptodiscus
Mycorrhizal fungi
Mycosphaerella
Mycosylva
Mycotorula
Mycotypha
Mycovellosiella
Myiocopron
Myriococcum
Myriosclerotinia
Myxotrichum
Myxozyma

Nematoctonus
Nematospora
Neobulgaria
Neocosmospora
Neocudoniella
Neodeightonia
Neogymnomyces
Neosartorya
Neotestudina
Neottiosporella

Neovossia
Neoxenophila
Neta
Neurospora
Nia

Nidula

Ochroconis
Odontia
Oedocephalum
Ohleria
Oldiodendron
Oligosporus
Olpitrichum
Omphalotus

a
Onygena
Oosporidium
Opegrapha
Opercullella

Pachybasium
Pachysolen
Pachytichospora
Paneolus
Panellus

Panus

Papularia
Papulaspora
Paracoccidiodes
Parapericonia
Paraphaeoisaria
Paraphoma
Parasitella
Paxillus
Peckiella
Pectinotrichum
Peilicularia
Penicillifer
Peniophora
Perenniporia
Periconia
Peronophythora
Pestalosphaeria
Pestalotia
Pestalotiopsis
Pestalozziella
Petalosporus
Petriella
Petriellidium
Petromyces
Peyronellaea
Pezicula

Peziza

Pezizella
Phaeococcomyces
Phaeocoriolellus
Phaeocytostroma
Phaeoisaria
Phaeoisariopsis
Phaeolepiota
Phaeosclera
Phaeoramularia
Phaeosclera
Phaeoscopulariopsis
Phaeosphaerla
Phaeotheca
Phaeotrichum
Phaffia
Phagomyxa
Phanerochaete
Phascolomyces
Phellinus
Phellodon
Phellostroma
Phialoarthrobotryum
Phialocephala
Phialomyces
Phialophora
Phialophorophoma
Phialophoropsis
Phillipsia
Phlebia
Phleospora
Phlyctochytrium

Nidularia
Nigrospora
Nomuraea
Nowakowskiella
Nummularia

Ophiobolus
Ophioceras
Ophiodothella
Ophiostoma
Ophiovalsa
Orbicula
Orbimyces
Ostracoblabe
Oudemansiella
Ovulinia
Oxyporus
Ozonium

Pholiota
Phomina
Phycomyces
Phyllosticta
Phyllotopsis
Phymatotrichum
Physalospora
Physarum
Phytophthora
Pichia
Piedraia
Pilaira
Pilobolus
Piptocephalis
Piptoporus
Pirella
Pisolithus
Pistillaria
Pithoascus
Pithya
Pityrosporum
Plagiosphaera
Platyspora
Plectospiva
Pleiochaeta
Plenodomus
Pleospora
Plesiospora
Pleuroascus
Pleuropedium
Pleurothecium
Pleurotus
Plunkettomyces
Podaxis

Podosordaria
Podospora
Podoxyphium
Polydesmia
Polypaecilium
Polyporus
Polyschema
Polyscytalum
Polysphondylium
Polytrichiella
Poria

Porina
Poroconiochaeta
Poronia
Porosphaeria
Postia
Potebniamyces
Preussia
Protachyla
Protomyces
Protomycopsis
Protostelium
Pgathyrella
Pseudallescheria
Pseudeurotium
Pseudoarachniotus
Pseudobasidiospora
Pseudobotrytis
Pseudocercospora
Pseudocercosporella
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Pseudocochliobolus
Pseudofusarium
Pseudogymnoascus
Pseudohalonectria
Pseudohiatula
Pseudomicrodochium
Pseudonectria
Pseudopezicula
Pseudospiropes
Psilocybe
Pteridiosperma
Pteridiospora
Pterula
Ptychogaster

Radiomyces
Radulodon
Radulomyces
Raffaelea
Ramalina
Ramaria
Ramaricium
Ramichloridium
Ramularia
Ramulispora
Remispora
Renispora
Resinicium
Resupinatus
Rhexothectum
Rhinocladiella
Rhinotrichum
Rhizomucor

Saccharomyces
Saccharomycodes
Saccharomycopsis
Sagenoma

Saitoa

Saksenaea
Saprolegnia
Sapromyces
Sarcinomyces
Sarcinosporon
Sarcogyne
Sarcoscypha
Sarcotrochila
Sarea
Sarocladium
Sartorya
Scedosporium
Schizoblastosporion
Schizochytrium
Schizophylium
Schizoplasmodiopsis
Schizosaccharemyces
Schizothecium
Schwanniomyces
Scirrhia
Scleroderma
Scleroderris
Scleromitrula
Sclerophoma
Sclerotinia
Sclerotium
Scolecobasidium
Scoleconectria
Scopulariopsis
Scorias
Scorpiosporium
Scytalidium
Scytinostroma
Sebacina
Seimatosporium
Seiridium
Selenophoma
Septofusidiom
Septogloeum
Septomyxa
Septonema
Seploria
Septotinia
Serpula
Sesquicillium
Setosphaeria

Puciola
Pulcherricium
Punctularia
Pycnoporellus
Pycnoporus
Pycnosparium
Pyramidospora
Pyrenopeziza
Pyrenophora
Pyrenula
Pyronema
Pythiopsis
Pythium

Rhizophylyctis
Rhizophydium
Rhizopogon
Rhizosphaera
Rhodoseptoria
Rhodosporidium
Rhodosticta
Rhodotorula
Rhodotus
Rhynchosporium
Rhyparobius
Riessia
Rigidoporus
Robillarda
Rogersiomyces
Rollandina
Rosulomyces
Rutstroemia

Shanorella
Sibirina
Sigmoidea
Sirobasidium
Sirocaccus
Sirodesmium
Sistotrema
Skeletocutis
Smittium
Sordaria
Sorosporium
Spadicoides
Sparassis
Spegazzinia
Speiropsis
Sphaceloma
Sphaerobolus
Sphaeronema
Sphaeropsis
Sphaerospora
Sphaerosporella
Sphaerostilhe
Spicaria
Spicellum
Spilocaea
Spiroidiom
Spiromastix
Spiromyces
Spirosphaera
Spizellomyces
Spondylocladium
Spongipellis
Sporidiobolus
Sporobolomyces
Sporodiniella
Sporopachydermia
Sporormia
Sporormiefla
Sporoschisma
Sporothrix
Sporotrichum
Squamuloderma
Stachybotryna
Stachylidium
Stagonospora
Staheliella
Staphylotrichum
Staurophoma
Steccherinum
Steganosporium
Stemonitis

Stemphylium
Stephanoascus
Stephanoma
Stephanosporium
Stephensia
Stereocaulon
Stereum
Sterigmatomyces
Sterigmatosporidium
Stigmina
Stilbella

Stilbum
Strattonia
Striatosphaeria
Stromatinia

Talaromyces
Taphrina
Teichospora
Teratosperma
Termitomyces
Tetrachaetum
Tetracladium
Tetracoccosporium
Tetraploa
Thallomicresporen
Thamnidium
Thamnostylum
Thanatephorus
Thecotheus
Thelebolus
Thelephora
Thermoascus
Thermomucor
Thermomyvces
Thermophymstospora
Thielavia
Thielaviopsis
Thozetella
Thraustochytrium
Thraustotheca
Thyronectria
Thysanophora
Tieghemiomyces
Tilachlidium
Tilletia

Tilletiaria
Tilletiopsis
Tinctoporellus
Titaeospora
Torpedospora
Torula
Torulaspora
Torulopsis
Toxotrichem
Trametes

Ulocladium

Umbilicaria
Uncinocarpus

Valdensia
Valsa

Valsaria
Valseutypella
Vanbeverwijkia
Vanterpoolia
Varicosporina
Varicosporium

Venturia

Wallemia
Wallrothiella
Waltomyces
Warcupia
Wardomyces
Westerdykella
Whetzelinia

Xanthoria
Xanthothecium
Xenasmatella
Xenomeris
Xenosporium
Xylaria

Stropharia
Stuartella
Stypella
Subulispora
Suillus
Swampomyces
Sympodiella
Sympodiomyces
Sympodiophora
Syncephalastrum
Syncephalis
Synnematium
Synpenicillium
Syringospora
Syzygites

Trechispora
Trematosphaeria
Tremella
Triadelphia
Triangularia
Tricellula
Trichaptum
Trichocladium
Trichodelitschia
Tricholoma
Trichometasphaeria
Trichophaea
Trichoscyphella
Trichosporon
Trichosporonoides
Trichurus
Tricladium
Tridentaria
Trigonopsis
Triparticalcar
Tripospermum
Triposporina
Tripterospora
Triscelophorus
Tritirachium
Trochophora
Troposporella
Truncatella
Truncocolumella
Tryblidiella
Tubakia

Tuber
Tubercularia
Tuberculina
Tubeufia
Tubulicrinis
Tylopilus
Tympanosporium
Typhula
Tyromyces

Urmula

Usnea
Ustilaginoidea
Ustilago
Utharomyces

Veronae
Verticicladieila
Verticicladium
Virgaria
Volucrispora
Volutella
Volutina
Volvariella

Wickerhamia
Wickerhamiella
Wiesneriomyces
Wilcoxina
Wingea
Wojinowicia

Xylobolus
Xylocoremium
Xylogone
Xylomyces
Xynophila

Yarrowia
Yeasts

Zalerion
Zelleromyces
Zoophagus

Zygoascus
Zygodesmus
Zygopleurage
Zoophthora Zygorhynchus
Zopfiella Zygosaccharemyces
Zychaea Zythia

Dated: February 23, 1989.
Michael E. Zacharia,

Assistant Secretary for Export
Administration.

[FR Doc. 894532 Filed 2-23-89; 12:53 pm]
BILLING CODE 3510-DT-M

15 CFR Paris 779 and 799
[Docket No. $0123-9023]

Revisions to the Commedity Control
List Based on COCOM Review: Metal-
Working Machinery, etc.

AGENCY: Bureau of Export
Administration, Department of
Commerce.

ACTION: Final rule.

suMMARY: The Bureau of Export
Administration maintains the
Commodity Control List (CCL), which
identifies those items subject to
Department of Commerce export
controls. This rule amends a number of
Export Control Commodity Numbers on
the CCL in the following commodity
groups: Group 0 (Metal-Working
Machinery}, Group 1 (Chemical and
Petroleum Equipment), Group 2,
(Electrical and Power-Generating
Equipment), Group 3 (General Industrial
Equipment), Group 4 (Transportation
Equipment), Group 5 (Electronics and
Precision Instruments), and Group 7
(Chemicals, Metalloids, Petroleum
Products and Related Materials). This
rule also amends Supplement No. 3
(Computer Software) to Part 779 of the
Export Administration Regulations.
These revisions have resulted from a
review of strategic controls maintained
by the U.S. and certain allied countries
through the Coordinating Committee
(COCOM). Such multilateral controls
restrict the availability of strategic items
to controlled countries. This rule raises
the levels of goods that can be shipped
to the PRC under a number of advisory
notes, and adds new PRC advisory
notes. It also decontrols, world-wide,
certain items that had been included in
advisory notes for the Soviet Bloc. With
the concurrence of the Department of
Defense, the Department of Commerce
has determined that this rule is
consistent with the U.S. national
security provisions of the Export
Administration Act of 1979, as amended.
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EFFECTIVE DATE: This rule is effective
February 28, 1289,

FOR FURTHER INFORMATION CONTACT:
For questions of a technical nature on
chemical and petroleum equipment, call
Ceorge Kuzmycz, Office of Technology
and Policy Analysis, Telephone: (202)
377-5696.

For questions of a technical nature on
general industrial equipment, call Larry
Hall, Office of Technology and Policy
Analysis, Telephone: (202) 377-8550.

For questions of a technical nature on
transportation equipment, call Bruce
Webb, Office of Technology and Policy
Analysis, Telephone: (202) 377-3808.

For questions of a technical nature on
semiconductor manufac
equipment, call Robert Anstead, Office
of Technology and Policy Analysis,
Telephone: (202) 377-1641.

For questions of a technical nature on
communications equipment, call Milton
Baltas, Office of Technology and Policy
Analysis, Telephone: (202) 377-0730.

For questions of a technical nature on
computer systems or software, call Raj
Dheer, Computer Systems Technology
Center, Telephone: (202) 377-0708.

For questions of a technical nature on
chemicals, metalloids, petroleum
products and related materials, call Jeff
Tripp, Office of Technology and Policy
Analysis, Telephone: (202) 377-1309.
SUPPLEMENTARY INFORMATION:

Rulemaking Requirements

1. This rule complies with Executive
Order 12291 and Executive Order 12661.

2. This rule involves collections of
information subject to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 e?
seq.). These collections have been
approved by the Office of Management
and Budget under control numbers 0694
0005, 0694-0010, 06940013, and 0894
0024. The reporting burden for these
collections of information is estimated
to be: for 08840005 and 0694-0010, 45
minutes per response; for 0694-0013, 2
hours per response; and for 0694-0024,
30 minutes per response. These times
include the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collections. Send
comments regarding the burden
estimates or any other aspect of these
collections of information, including
suggestions for reducing this burden, to
the Office of Security and Management
Support, Bureau of Export
Administration, U.S. Department of
Commerce, Washington, DC 20230; and
to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,

DC 20503—ATTN: Paperwork Reduction
Project (06940005, 0694-0010, 0694-0013,
and 0894-0024).

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612,

4. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by section 553 of the
Administrative Procedure Act (5 U.S.C.
553}, or by any other law, under sections
603(a) and 604(a) of the Regulatory
Flexibility Act (5 U.S.C. 603{a) and
604(a)) no initial or final Regulatory
Flexibility Analysis has to be or will be
prepared.

5. Section 13(a) of the Export
Administration Act of 1979, as amended
(EAA) (50 U.S.C. app. 2412(a)), exempts
this rule from all requirements of section
553 of the Administrative Procedure Act
(APA) (5 U.S.C. 553), including those
requiring publication of a notice of
proposed rulemaking, an opportunity for
public comment, and a delay in effective
date. This rule is also exempt from these
APA requirements because it involves a
foreign and military affairs function of
the United States. Section 13(b) of the
EAA does not require that this rule be
published in proposed form because this
rule does not impose a new control.
Further, no other law requires that a
notice of proposed rulemaking and an
opportunity for public comment be given
for this rule.

Therefore, this regulation is issued in
final form. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis. Comments should be
submitted to Willard Fisher, Office of
Technology and Policy Analysis, Bureau
of Export Administration, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

List of Subjects in 15 CFR Parts 779 and
799

Computer technology, Exports,
Reporting and recordkeeping
requirements, Science and technology.

Accordingly, Parts 779 and 799 of the
Export Administration Regulations (15
CFR Parts 768-799) are amended as
follows:

1. The authority citation for 15 CFR
Parts 779 and 799 continues to read as
follows:

Authority: Pub. L. 96-72, 93 Stat. 503 (50
U.S.C. app. 2401 et seq.) as amended by Pub.
L. 97-145 of December 29, 1981, by Pub. L. 99~
64 of July 12, 1985, and by Pub. L. 100418 of
Avgust 23, 1988; E.O. 12525 of july 12, 19885 (50
FR 28757, July 186, 1985); Pub. L. 85-223 of
December 28, 1977 (50 U.S.C. 1701 et seq.);

E.O. 12532 of September 9, 1985 (50 FR 38861,
September 10, 1985) as affected by notice of
September 4, 1986 (51 FR 31925, September 8,
1986); Pub. L. 99-440 of October 2, 1986 (22
U.S.C. 5001 et seq.); and E.O. 12571 of
October 27, 1988 (51 FR 39505, October 29,
1988).

PART 779—[AMENDED]

2. Supplement No. 3 to Part 779,
“Computer Software", is amended by
adding Advisory Notes 1 and 2 (formerly
reserved) and redesignating them as
Notes 1 and 2 and by removing and
reserving Advisory Notes 3 and 4, and
by revising Advisory Note 5 as follows:

Supplement No. 3 to Part 778 Computer
Software

- - - - *

Advisory Notes

Note 1: Paragraphs (a) and (b) of this
Supplement No. 3 to Part 779 do not control
“software"” not exceeding 5,000 statements in
“source language”, excluding data, provided
that:

{a) The “software” is neither designed nor
modified for use as a module of a larger
